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Annual Meeting of Judicature Society May 6 


The annual meeting of the American Judicature Society will be held at the 
Mayflower Hotel, Washington, Wednesday, May sixth, at two o'clock. Besides 
the election of directors and the consideration of appropriate business there will 
be a discussion of the problems of judicial selection. It is intended to have 
two or three short addresses on various aspects of this subject with an impromptu 
discussion. 


There will follow the annual dinner of the Society, open to all visiting law- 
yers and ladies accompanying them. President Newton D. Baker is to pre- 
side. The dinner will be concluded before the reception held by the American 
Law institute which marks the beginning of the Institute’s three days’ of work 
on restatements of the law. Members of the Judicature Society will be privileged 
to listen to the discussions and to attend luncheons and subscribe to the Institute’s 
dinner Saturday evening. 


Members of the Society are requested to make a memorandum of this meet- 
ing and attend if possible. 





What Is the Essence of the Integrated Bar? 


Perhaps it is possible to be too logical. Logic has a tendency to exalt itself 
and supplant facts. This may be illustrated in the matter of state bar organiza- 
tion. When we observe the weakness of the selective and voluntary state bar 
association in securing worthy enactments we say that the bar should have more 
power. Given power it will have responsibility. And when we consider the 
nature of the powers which are appropriate we say, very logically, that the bar 
should have the power to determine who is fit to be admitted to the profession 
and to exclude those whose conduct proves them to be unfit. Then we proceed 
to draft an act in which these logical powers become the north and south poles 
and all that lies between is, in a considerable measure, made subsidiary. 

This attitude has persisted even in the face of experience which strongly 
negatives it. To begin with the power to admit to practice is not made absolute 
in any bar act. The bar is given power to “determine the qualifications of ad- 
mission to practice” and to conduct examinations, while the approval of the 
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supreme court is necessary to actual admission. As to disbarment the acts pur- 
port to give the bar ample, but not exclusive power, but in two or more states 
the supreme courts have held that they receive the decisions of the bar and treat 
them only as advisory. There has been no prejudice to the operation of the 
disciplinary function through this ruling. 

In view of all the experience available the opinion appears to be justified 
that we have made too much of these logical powers. It appears highly prob- 
able that the work of securing enactment of bar organization bills has been made 
unduly difficult. It appears that the consummate virtue of statutory organiza- 
tion lies really in the inclusion of all lawyers in a simple, democratic scheme which 
confers upon them, one and all, identical powers and duties. This does away 
with clique control. It insures adequate revenue, a feature of no slight importance. 
It provides representation on the executive board for every member, and equal 
rights for candidacy. Without diminishing the importance of the annual meet- 
ing it provides for interim management which is adequate. There is a nice 
balance between the powers of the board or council and the membership. It is 
essentially a conservative organization because the board, unable in fact to get 
far in advance of the rank and file, is obliged to stimulate study of proposed 
measures and policies throughout the membership. The elected representatives of 
the profession, while keenly realizing the responsibility of the bar to the public, 
must wait until they have built up substantial majorities to support them. Fi- 
nally the open method of choosing officers brings to leadership members who 
possess distinction and conservatism. 

The result of all this is the development of esprit de corps, without which 
no profession can succeed. 

Is it not in this sense of individual responsibility, of the sense of one-for-all 
and all-for-one that the secret of the integrated bar’s success really lies? Is it 
not through the stimulation of pride in one’s profession that individual members 


may be moved to work for ends no longer apart or dissimilar—the best interests 
of the public and the profession? 





Now suppose the typical organization of the entire bar of a state were 
effected by statute, or supreme court rule, but with no mention of disciplinary 
powers. The voluntary bar associations have realized the need for discipline— 
for sanitation. They have failed in this because of lack of numbers, of revenue, 
of effective machinery—but far more for lack of esprit de corps, of the sense 
of responsibility for the conduct of every lawyer. But on receiving the full 
membership and the revenue, and with the experience and technique now avail- 
able, would they not expand the work of their grievance committees until they 
would be doing substantially what the integrated bars are doing? And in so 
doing they would investigate complaints thoroughly, conduct examinations in a 
judicial manner, and submit cases to the supreme court with the highest expecta- 
tion of satisfactory decisions. Of course it would assist to have the power of 
subpoena, but we doubt if the lack of it would be a serious prejudice. 

As to admissions, we cannot be so sure. But it is easy at least to believe 
that working relations would be established with the legislature or the supreme 
court, whichever may hold the ultimate power. 

The question whether a state association in sponsoring a bill for statutory 
organization, in order to overcome opposition, would be justified in abandoning 
the section on discipline, or on admission, or both, is one to be determined by 
those most interested. But it does now appear in view of our experience, that 
it would be better to get the organization with all its potentialities for develop- 
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ing professional consciousness and responsibility, without the two logical fields 
of power, than to wait a long time in the purgatory of voluntary organization. 
We cannot say with certainty that it would be comparatively easy to obtain 
organization as suggested, with appropriate powers to be acquired by evolution 
or prescription afterwards, but if that proved to be the case in any state we would 
have an experiment of great value. At least there would be a profound improve- 
ment immediately and thereafter limitless opportunity. 





Since the foregoing was put into type news has been received of the enact- 
ment in South Dakota of a measure, substituted for the Bar Association’s bill, 
which merely provides for inclusive membership and compulsory payment of 
dues. The ideas and hopes above set forth will be given an unanticipated test. 
If the South Dakota Bar proceeds to adopt by by-laws its proposed plan of organ- 
ization it will have the substance of what it has sought and may well point the 
way to integration in other states. 


Kansas Seeks Ideal County Court System 
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A bill now pending in the Kansas legislature 
is designed to improve justice in inferior 
courts, to simplify the state’s judicial organ- 
ization and to supplant justice of the peace 
courts. If enacted it will represent the longest 
step forward in this difficult field of political 
organization which has been so long neglected 
in virtually every state. 

At present Kansas has a supreme court, a 
district court, and various inferior courts as 
well as the usual system of elected justices 
who are paid by fees. The bill creates a 
“probate and county court” for each county 
which court will have jurisdiction over pro- 
bate matters, misdemeanors, and civil claims 
not exceeding $1,000. Justices of the peace are 
left with a jurisdiction in cases involving not 
more than one dollar. 


An important feature of the act is one pro- 
viding that the supreme court shall prescribe 
the procedure in the probate and county 
court and for its lay magistrates in various 
districts. Such rules are to supersede any 
statutory rules in conflict with them. In coun- 
ties where the volume of business requires 
more than one probate and county judge the 
supreme court will provide by order for one 
or more extra divisions. Only lawyers and 
probate judges who have served a term are 
eligible to election as probate and county 
judges. 


The county commissioners of each county 
are required to establish not less than three 
and not more than seven magistrates’ districts, 


in each of which one magistrate shall be 
elected. They are authorized to issue warrants 
and may enter judgment and impose a penalty 
only in the case of one charged with a mis- 
demeanor who pleads guilty. In similar cases 
in which a plea of not guilty is entered, and 
in all cases charging felony, the magistrate 
shall transfer the cause to the probate and 
county court. In civil matters involving not 
more than $100 the magistrates are empow- 
ered to enter judgment when there is no con- 
test; otherwise the cause shall be transferred 
to the probate and county court. 

Magistrates are to receive salaries to be 
fixed by the county commissioners, but may 
not exceed $300 per annum. The fees which 
they tax and collect are to be paid into the 
county treasury. 

The act provides for the election of judges 
and magistrates in the year 1932. 

This simple arrangement would do more to 
make justice dependable in the vast number 
of smaller civil actions than any plan now in 
effect or proposed in any state; it would make 
of the local magistracy a more effective 
agency for dealing with misdemeanants and 
criminals than is possessed by any other state. 
Whether the legislature enacts this bill or not 
it deserves the widest publicity. Those inter- 
ested in the subject of an efficient minor judi- 
ciary will find additional information in ar- 
ticles published in this Journal. ( Vol. III, 
No. 1, p. 13; Vol. IV, No. 1, p. 2; Vol. XI, 
No. 4, p. 110.) 








Detroit Circuit Court Integrated 


One Metropolitan Court, Unified in Spirit, Which Demonstrates 
Opportunity for Improved Judicial Administration 


Something very much worth recording is 
taking place in the Wayne County Circuit 
court, which sits in Detroit. Its eighteen 
judges are united in the ambition to make a 
record for their court. The prospects are 
very good that they will achieve their ambi- 
tion. 

It must not be assumed that this ambition 
is any sudden or lightly assumed one. In no 
sense does it represent a spasm of virtue. The 
Wayne County court has always striven to 
render good service. It has had excellent 
judges in the past, and it was not their fault 
that the population of their district grew like 
a magic beanstalk. Nor could the earlier 
bench foresee the need for rules and expedi- 
ents designed to keep justice abreast with ef- 
ficiency standards only recently applied to 
courts. 

It may be said in general that two things 
are needed to permit a large city court to 
function creditably; there must be adoption 
of business methods, so far as they apply to 
the business of the court, and there must be 
an integrated sense of responsibility. Perhaps 
after all we should say that the wish for 
achievement and the pride that it justifies is 
the one thing needed, because the adoption of 
practical means will necessarily follow. 

As has been the case in all rapidly grow- 
ing cities the Detroit court fell behind in its 
work. Even with the best judges and best 
system this is bound to occur because legisla- 
tors are loath to create additional judgeships 
even with mounting population figures in plain 
view. Not until calendars are badly congest- 
ed is it possible to get an addition to a court. 
By the time the extra judges are at work the 
mere fact of congestion reduces the output 
per judge and increases litigation. A con- 
gested calendar is an invitation to every dead- 
beat to refuse to pay. And unless there is an 
integration of responsibility in a large court 
the addition of extra judges often means 
merely a slackening of pace on the part of 
some and discouragement on the part of 
others. 

A rather crude attempt to obtain efficient 
performance came several years ago in the 
form of a statute creating the office of “pre- 
siding judge.” This official, by specializing in 
motions and applications for continuances, ac- 
complished some good, but the office was great- 
ly weakened by making it rotate at the rate 
of two terms per month. With such frequent 
changes in the office of presiding judge law- 
yers had all the advantage in seeking continu- 


ances. To a considerable extent the time 
wasted by judges is attributable directly to 
the easy granting of continuances. Counting 
litigants, witnesses and counsel on both sides 
and in several cases affected by an eleventh 
hour continuance, as well as judges, jurors 
and court officers, it seems fair to say that 
every accommodation to counsel or a party liti- 
gant means vexation to a hundred other per- 
sons. Even an undeserved accommodation 
may cause as much annoyance and loss of 
time. 

And while speculating on this it may be 
suggested that for every time that a lawyer 
gains a personal advantage by a continuance 
he pays ten times over in having his schedule 
of work interrupted due to the alleged ac- 
commodation of another lawyer’s client or 
witness. 

Elected judges cannot be expected to be 
firm in refusing continuances when they are 
told that counsel who might oppose the mo- 
tion are acquiescent and when they know that 
their colleagues are usually lenient. They 
cannot afford to have the reputation of being 
cranks for efficiency’s sake. And finally it is 
easy to presume that this accustomed leniency 
may reduce the work of a court one-third or 
more, as well as promoting a disposition to 
let things drift. So a gracious judge, not 
unaware of his own needs politically, often 
yields to the polite requests of counsel, and 
causes litigants and witnesses cruel vexation. 
Where unwarranted continuances are consist- 
ently refused slothful habits are corrected and 
a great deal of insincerity is eliminated. 

There are eighteen judges in the Wayne 
County court and ten or twelve visiting judges 
are usually employed also. The disposition of 
judges to work faithfully when this does not 
imply bad relations with the bar is proved by 


‘the willingness of visiting judges to abide by 


the best traditions of the court they are called 
upon to assist. The court’s jurisdiction in- 
cludes all civil cases except those tried by the 
city municipal court and justices of the peace, 
and all felony cases arising outside of the city 
of Detroit. It also has appeals from the in- 
ferior courts of both city and county. 


Create Responsible Direction 


Determined to lessen delays before trial the 
judges of this court took stock of the entire 
situation and studied the system in vogue in 
the Cleveland Common Pleas Court. They 
then agreed to choose what is practically a 
business manager with the title of “executive 
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judge” and the power to pass upon all appli- 
cations for continuances and references and 
various similar matters calling for direct, in- 
dividual authority. Judge Ira W. Jayne was 
chosen for this place and began his service on 
Sept. 29, 1930. Since then trial judges refuse 
to pass upon motions properly made to the 
executive judge. The result is that cases on 
the “live call” are all but sacred. There is 
always work for every trial branch. . Lawyers 
who seek time are directed to the executive 
judge and they appear to be reconciled to 
firmness when applied in a consistent and im- 
personal manner. 

The court never fails to have its monthly 
dinner and prolonged business session when 
reports of progress are discussed and ways 
for saving time. To these meetings is 
ascribed in large measure the development of 
a sense of joint responsibility. At the present 
time the court is operating like a chronom- 
eter and gives promise of continuing to do 
so. The exeutive judge makes a monthly re- 
port conforming to the requirements of the 
Michigan Judicial Council and also one show- 
ing the work of individual judges and com- 
parative results. The report for December, 
for instance, showed that a gain of one month 
and ten days had been made on the law trial 
calendar. This justifies the hope that the time 
is not distant when the court will be hearing 
only fresh cases. It also stimulates the 
judges’ pride in their work. 


Discourage Fake’ Appeals 

Here are some of the details. Whereas 
formerly five judges were needed for the trial 
of appealed cases, now two are sufficient. To 
discourage unwarranted appeals the court be- 
gan to try appeals at the earliest possible 
day. This cut the number of appeals to 
about half. Then the policy of advancing 
defendants’ appeals, while allowing plaintiffs’ 
appeals to wait, made a further reduction of 
about half. The court simply refused to be 
any longer a fence for small debtors. 

With the beginning of Judge Jayne’s serv- 
ice as executive judge there was instituted a 
check-up on cases in which no progress had 
been made, either in bringing them to issue 
or in bringing them to trial. A court with an 
interest in keeping abreast of its work must 
realizé its responsibility for preventing an 
accumulation of cases, many of which will 
never reach trial. It must weed out abortive 
suits if only to show that its dockets are fairly 
up to date. In self-respect it should wish to 
prevent its process from being abused, or 
neglected, and to encourage diligence on the 
part of lawyers. So the practice was adopted 
under rules to call a “no progress docket” on 
the first day of each monthly term, publica- 
tion being first had in the court’s official pa- 
per. In order to save a case from being 
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stricken counsel must take several affirmative 
steps, the nature of which depend on whether 
the case has reached issue. A definite reason 
for wishing to keep the case in court must be 
shown by affidavit; motions are decided with- 
out argument. Cases not stricken are either 
set down for trial or continued over the term 
to enable counsel to bring them to issue. In 
the latter class of cases those not at issue on 
the first day of the succeeding term again 
appear on the “no progress docket” to be 
stricken for failure to prosecute. 

In the short time since this system was 
adopted thousands of cases have been sub- 
jected to the test. Many which were alive 
only in a technical sense were still a cloud on 
titles. It is said that the most careful practi- 
tioners discovered lost cases. The bar, at first 
suspicious, soon learned to co-operate. Dur- 
ing the summer there is an annual inventory 
during which each file is examined to make 
certain that no cases have been overlooked. 

The result is that the court now knows that 
every case awaiting trial is a live case so far 
as may be ascertained at any given time. 


Problem of Lien Cases Solved 

Undoubtedly the reason for selecting Judge 
Jayne to be executive judge arose from the 
success he had made in expediting the trial 
of cases under the mechanics’ lien law during 
several previous years. It must be realized 
that in its swift growth of population Wayne 
County had more building per thousand resi- 
dents than any other place in the world ever 
had. In fact for twenty years Detroit’s one 
disadvantage lay in the need for housing, and 
by Detroit we mean here the entire metropoli- 
tan district. 

Naturally justice requires prompt handling 
of lien cases. On the one hand labor and 
material men need their pay and restitution 
of their capital; on the other hand owners 
need to cicar their titles. But under the or- 
dinary system, long in effect, prompt handling 
was impossible. Five hundred cases had ac- 
cumulated. Plaintiffs had to wait for months 
to get their money. Owners of property, 
given by the law fifteen months for redemp- 
tion after decree, found themselves without 
time to arrange loans and had to suffer 
forced sales. These cases awaited their turn 
on the regular trial calendar. 

Judge Jayne conceived of a plan to increase 
the court’s capacity in this field by referring 
these cases to circuit court commissioners to 
take testimony after the court had settled the 
issues. He explained his plan first to the 
bar and then to his colleagues. He expected 
that the cases would continue to be handled 
by all the judges, but they told him to spe- 
cialize in this work. 

The preliminary settling of issues is of the 
utmost value. It has resulted in the produc- 
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tion in court at the start of contracts, deliv- 
ery tickets and all other necessary papers. In 
many instances a case cannot survive this in- 
quisition. The concealed defense cannot be 
withheld until, after many months, trial is 
reached and a great deal of time is wasted in 
proving plaintiff's case. The cases that did 
survive were referred to the four salaried 
commissioners, but it was soon found that 
there were too many cases for them, so the 
practice was adopted of referring to the 
court’s salaried stenographers, who are com- 
petent to take the testimony as notaries. (At 
the present time two commissioners are em- 
ployed on chancery cases and two on cases 
brought for summary restitution. The use of 
salaried masters and stenographers affords 
service at cost, as should be the case. It was 
reported to the Illinois State Bar Association 
some years ago that the masters in Cook 
County derived fees from cases referred by 
about six chancellors to an amount in excess 
of the salaries of judges, some forty in num- 
ber, who were then paid $12,000 a year.) 


With this machinery the court virtually 
cleared up its arrearage of 500 cases and new 
cases to the number of 800 in about two years 
so that when Mr. Frank Day Smith, general 
counsel for the Michigan Retail Lumber Deal- 
ers’ Association made a report early in 1929, 
it appeared that only twenty-eight of the old 
cases were on the docket and fifty-eight of 
the later lot.? 


In the preliminary hearing it was sometimes 
disclosed that there were from six to twelve 
lien claimants in one case and that often it 


only remained for the court to distribute 
funds. 


Judge Jayne is quoted by Mr. Smith as 
follows: “The lien docket has not taken to 
exceed one-half hour a day of my time as 
one of the sitting judges making the daily 
docket call, together with a few additional 
hours each month to listen to the arguments 
of attorneys on motions and findings of fact 
or law and on settlement of decrees; and a 
few fireside hours at home in reading testi- 
mony and briefs, none of which has in any 
way slowed down the disposition of cases on 
general call.” 


So much for “efficiency” in practice. Too 
often it is very difficult to get any line on the 
very essential matter of efficiency in render- 
ing justice. What are we to think about this 
economical and prompt method of disposing 
of cases which so obviously require expedi- 
tion if injustice is to be avoided? Was jus- 
tice rendered to the litigants? There is one 
very convincing test of these cases. It lies 


1National Retail Lumber Dealer, Vol. IX, No. 
2 (February, 1929). We rely on Mr. Smith's 
rr article for the facts above 
stated. 
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in the field of appeals and supreme court de- 
cisions. The fact is that there have been 
but nineteen appeals in cases on this docket. 
One cannot escape the conclusion that with this 
extremely small number of appeals the court 
must have been doing work with extraordi- 
nary results in satisfaction to counsel. But 
when it is revealed that of the nineteen ap- 
peals there was but one reversal, we have a 
record which is nearer absolute perfection 
than could have been expected by the most 
sanguine supporter of the practice. 


A Page from Roman Justice 


This development of the common method of 
reference to a great need has been equal to 
adding several judges to the court and has 
made judicial procedure the factor which it 
should be in this branch of administration. It 
is said that the first lien law dates from the 
year 56 B. C., when it was instituted in 
Rome. We have had in our law the reference 
of cases for generations and have had lien 
laws for a long time, but never until Judge 
Jayne set to work to expedite lien cases have 
we had any approach to the incomparable 
“formulary” procedure which flourished in 
Rome during the best period of her law and 
administration. 

Every person interested in the administra- 
tion of justice should understand this formu- 
lary procedure, which Judge Jayne’s lien 
practice closely resembles, and which was set 
out very clearly in the article by Professor 
Albert Kocourek entitled “Speedy Justice in 
Ancient Rome.”? It appears that for several 
centuries justice in the city of Rome was dis- 
pensed through the formulation of issues by 
two great officers of justice, the praetors, who 
determined the facts at issue and referred the 
trial to members of the order of judices. The 
list of triers in the Augustan age is said to 
have reached four thousand and inasmuch as 
some were not lawyers there was a parallel 
with the modern use of lay arbitrators. These 
referees were men of standing and rank and 
were selected by the praetors, who thus held 
the entire machinery in their hands. 

There was not a trace of written pleadings. 
The litigants presented themselves before the 
praetor and their answers to questions dis- 
closed the claims and nature of the contro- 
versy. The praetor thereupon ruled upon 
every point of law, and having narrowed the 
dispute to a question of fact referred it to 
one of the judices for determination. The 
hearing, according to a law of the Twelve 
Tables, must begin before noon and end be- 
fore sunset, quite on a par with the pie 
poudre courts which for several centuries af- 
forded adjudication of the major commercial 
controversies in England. 


2This Journal, Vol. V, No. 4 
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As Professor Kocourek has said this pro- 
cedure may be compared with our modern 
practice of surgery; the vital factor lies in 
the diagnosis. If the diagnosis is made cor- 
rectly there is little chance that the surgeon 
will attack the wrong organ. “The praetor 
was the chief diagnostician of legal discord. 
The success of the operation, if one was 
needed, could well be left to trained experts 

. but it was of fundamental importance 
that the nature of the operation should first 
be determined by competent authority. There 
is much less danger of sewing up a hacksaw 
in the abdominal walls of an etherized patient 
than of cutting out an appendix when only a 
second molar needs extraction.” The success 
of formulary procedure suggests also that in 
commercial arbitration it would be fitting to 
have all points of law first determined judi- 
cially before reference on the facts. 


The substantial difference exists in the De- 
troit practice that the reference is merely to 
save the judge’s time in taking testimony and 
that he finally renders the decision. But 
there the reference is to one untrained in the 
law and carrying little responsibility. The 
late Percy Werner consistently advocated the 
reference of cases for fact determination to 
lawyers agreed upon by opposing counsel, a 
procedure which would immediately put an 
end to court congestion, and one entirely pos- 
sible under an arbitration act.* It has been 
said in explanation of our failure to adopt 
this simple and effective expedient that the 
right to jury trial stands in the way of adop- 
tion. But this answer does not apply to chan- 
cery matters. The courts do receive much 
aid from masters. In fact serious congestion 
of chancery cases is virtually unknown. And 
we do sometimes have references to lawyers 
not masters, who are agreed upon by the par- 
ties, and whose findings frequently are ac- 
cepted by the chancellors. 


But in our first serious experiment several 
years of history proves the innate value of 
having a competent judge settle the issues 
and leave the monotonous and perfunctory 
work to court assistants. It is a long step 
toward simple, rational, inexpensive and 
prompt justice. Meanwhile, as will be told 
further in this article, the Wayne County Cir- 
cuit Court is undertaking another important 
experiment to render the time and delays of 
jury trial unnecessary. 


It was on the point of receiverships that 
the Common Pleas Court of Hamilton Coun- 
ty, sitting in Cincinnati, broke into factions 
and repudiated the choice of a judicial mana- 
ger. Some of the judges could not endure 
the thought of relinquishing receiverships, 
for reasons easily found. But in Detroit this 


8This Journal, Vol. III, No. 4. 
4Do., No. XII, Nos. 1 and 6 
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matter is avoided by distributing ordinary 
chancery cases among all the trial judges, a 
safe method when the judges have uniformly 
high standards. Pro confesso cases are set 


automatically in five days and disposed of by 
the executive judge. 


Debunking Alimony Applications 


One of the outstanding achievements of the 
court, not equalled elsewhere in this country, 
is the method adopted for getting the inside 
facts in respect to alimony. This has a his- 
tory in Detroit of at least twelve years, when 
a lawyer, Mr. Edward Pokorny, was made 
“Friend of the Court” and head of a large 
bureau of investigation. The importance of 
the work is suggested by the large business 
office which is maintained. Mr. Pokorny has 
five lawyers to assist him, half a dozen 
trained investigators and four deputy sheriffs. 
He is himself a deputy county prosecutor, a 
deputy county clerk (for the handling of 
funds) and a deputy sheriff (for the enforce- 
ment of orders). 

Under the system of reporting facts under 
oath from three-fourths to three-quarters of 
the motions in respect to alimony are decided 
almost automatically and the time of four 
judges is saved. The exact financial status 
of husbands is determined in a manner not 
possible by counsel in most cases. The Friend 
of the Court collects alimony to the amount 
of $1,500,000 per year. An arrangement was 
made with the county board of supervisors, 
which operates the House of Correction, 
whereby husbands who are imprisoned earn 
$12 per week which is paid by the county to 
their families. 

The plan of operation not only saves court 
time but appears to free divorce actions of 
a world of bunk and fruitless litigation. 


Voluntary Settlements Facilitated 


A new development: in administration has 
been given a trial during the past six months. 
It is intended to assist litigants whose coun- 
sel believe there is a chance for settlement 
before trial. The experiment was begun Sep- 
tember 15 in Judge Adolph F. Marschner’s 
courtroom but it is said that the judges gener- 
ally ask counsel before selecting a jury 
whether there is a prospect of settlement. At 
the start a test was made both on old cases 
and new ones. Now it is extended to all 
new cases. As soon as cases reach issue 
circular letters are sent to counsel reading 
as follows: 


Gentlemen: 


We note that the above cause in which you 
appear as one of the attorneys of record has 
just become of issue and ready for trial. 

Because of the seriously congested condi- 
tion of the docket, the Court is endeavoring, 
informally, to aid in an early disposition of 
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this class of litigation. One judge has been 
assigned to devote his time in an effort to 
conciliate causes. The conference will be in 
his chambers, informal, and will in no way 
prejudice the rights of either of the litigants 
if the effort to settle proves abortive. 

The judge sitting will not try the case if it 
must later be tried. The judge will make no 
court record and enter no orders except those 
necessary to carry out the agreement, if an 
agreement is arrived at. 

If your answer to this inquiry is in the affirm- 
ative, and an answer to a similar inquiry 
addressed to opposing counsel is also in the 
affirmative, the case will be set down on a call 
to come before the judge in the Conciliation 
Division, at which time he will arrange for a 
conference between opposing litigants and 
their attorneys. 

(The notice is signed by the executive judge 
and carries a coupon to be signed and re- 
turned.) 


Judge Marschner devotes about two hours 
every forenoon to this chamber practice. It 
is found that about half of the plaintiff law- 
yers accept the offer and both sides agree to 
confer in about fifteen per cent of.the cases. 
In sixty days there were ninety-four settle- 
ments effected. Of course settlements are 
not always effected, but there is a great sav- 
ing even on the moderate percentage of at- 
tempts, and the discussions help to narrow 
the issues. It should be noted that these 
case are in tort as well as ex contractu. 
There was a notable case involving a claim 
of damages for the loss of a leg in which the 
parties agreed to a judgment for $25,000.5 


Court Rules Modernized 


The Wayne County court is materially as- 
sisted by improved procedural rules. Several 
years ago the court adopted the practice of 
having judges conduct the examination of 
jurors. This, of course, is no novel practice, 
having been preserved in some states from 
the days of effective jury trial procedure. 
After a time the Michigan Supreme Court 
adopted a rule recognizing the practice, now 
appearing as rule 37, revision of 1931, and the 
Wayne County court adopted a rule requiring 
compliance with the supreme court rule, 
which is merely permissive.® 

This procedure naturally saves time and 


5Judge Ewing Cockrell, sitting in the Circuit 
Court in Missouri, probably went further than 
any other judge in promoting voluntary adjudi- 
cation. He counselled the lawyers, when a case 
came on for trial, to try the case informally 
and reach a judgment, and reports that over a 
period of several years nine-tenths of the “liti- 
gated” cases in his circuit were disposed of 
in this manner. He repudiated the word “con- 
cilation” in this connection. See extracts from 
Judge Cockrell’s published report in this Jour- 


nal, Vol. X, No. 5, p. 154. For the work of 
conciliation in the New York City Municipal 
Court, promoted Mr. Justice Lauer, see this 


Journal, Vol. VIII, No. 6, Vol. IX, No. 2 . 
XIII, No. 6. . a 


6People v. Hayek (1928) 243 Mich. 546, 549. 
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has the effect of relieving the jurors of in- 
dignities and reducing their feeling that a 
trial is a mere contest—not always ‘of wits, 
but of bluffers. It also dignifies the court, 
and, as for counsel, puts them on an equal 
footing. 

Features of the new Michigan Supreme 
Court rules, which in part abrogate contrary 
legislative rules, are thus briefly summarized 
as to purpose: (a) making it easier to dispose 
of sham and fictitious claims and defenses by 
means of summary judgments, (b) clarifying 
the issues by discovery before trial, (c) dis- 
pensing with proof through the use of admis- 
sions, (d) permitting the use of certain 
defenses by means of a motion to dismiss 
supported by affidavits, (e) providing a bet- 
ter method for using special verdicts, and, 
(f) simplifying trials in law cases where 
juries have been waived. 

The Supreme Court followed the legisla- 
ture, which in the criminal code of 1929 au- 
thorized comment on the evidence by the 
court, in framing the rule for civil cases, 
which reads: 

The court shall instruct the jury as to the 
law applicable to the case whenever a general 
verdict is to be rendered, and in his charge 
may make such comment on the evidence, the 
testimony and the character of the witnesses 
as in his opinion the interests of justice may 
require. 


In his discussion of the new rules at a 
meeting of the Detroit Bar Association Pro- 
fessor Sunderland said that this provision 
received more opposition throughout the state 
before approval than any other. He believed 
that the limitation to “general verdicts” was 
inadvertent. And he was of the opinion that 
its principal effect would be to relieve the 
judge of fear that he would ruin a trial by a 
thoughtless comment. The rules follow the 
Wisconsin practice in making special verdicts 
attractive and in those cases there would be, 
presumably, less need for comment on the 
evidence. The new rules completely revise 
appellate procedure, a matter which, with 
other details, will be the subject of a later 
article. Enough has been said to show that 
an ambitious judge in Michigan now has 
Supreme Court rules calculated to assist ma- 
terially in making a trial an effective means 
for arriving at a correct decision. 

The court’s own rules provide that the 
jury demand must be made not later than 
fifteen days after issue. That this rule is en- 
forced is well illustrated by a will case in- 
volving an estate of $750,000, in which the 
demand was not made at the proper time. 
Trial by a judge consumed two and one-half 
days and probably effected a considerable 
saving of time. 

In all this insistence on the saving of time 
it must be borne in mind that the court’s 





AMERICAN JUDICATURE SOCIETY 


dockets became greatly overloaded. The 
efforts to overcome this great evil involved 
the use of a generous number of visiting 
judges, and still the volume of work, doubt- 
less accelerated by the delays attendant on 
congestion, kept on increasing. The justifi- 
cation for the temporary expedient of draw- 
ing heavily on outside assistance obviously 
lay in increasing output. And, as has been 
seen, there were various opportunities for 
saving time. The prospects for working out 
of the difficulty are now excellent. 

And the writer wishes expressly to nega- 
tive the idea that judges should be scolded 
and coaxed to work like slaves. The prin- 
cipal purpose of rational procedure is to 
eliminate useless and time-consuming factors 
in our accustomed procedure; to relieve 
judges of unreasonable importuning; to make 
short-cuts to justice rather than to afford in- 
vitations to conscienceless litigants and 
lawyers to use the court as a barrier to jus- 
tice. Lawyers who do their work well save 
the judges from work that should be unnec- 
essary. 

Procedural reform never implies haste at 
the expense of quality. The tedious steps in 
trial too commonly permitted burden the 
court with innumerable irrelevant objections 
which require instant rulings, and often are 
intended to result in error. Too much our 
judges are required to preserve an equilibrium 
between the desire to get on with their work 
and the need for “courtesy to counsel.” 

We are niggardly in increasing the judicial 
force, even where population increase justifies 
it. But, while endeavoring to meet demands, 
we should continue to think “of the judge’s 
need for time to read and study and to re- 
fresh his body and his soul. The learned and 
honest judge deserves all the community can 
bestow, and especially reasonable hours of 
labor. The public cannot realize it, but the 
bar knows that there is no more arduous task 
than presiding over a court. 

Reference has been made to frequent use 
of the governor’s appointing power in Michi- 
gan to fill judicial vacancies.? It happens 
that ten of the eighteen judges of the Wayne 
Circuit Court were originally appointed. -So 
much discontent is felt in Detroit over the 
mode of choosing judges by popular election 


that there is more discussion there on the sub- - 








7This Journal, Vol. XIV, No. 5, p. 165. 

8An editorial in the Detroit Saturday Night, 
appearing early in 1929 was headed: “Circuit 
Judge of Wayne County.” The first three para- 
graphs are quoted: . 

“Applicants for this position should possess 
the digestion of an ostrich, a firm right hand 
with a capacity of 3,000 shakes a day, a keen 
memory for faces and names, dignity tempered 
by geniality and affability, a fluent tongue 


coupled with the ability to talk to all sorts 
and conditions of men—and women—and say 
nothing offensive and leave the listeners with 
an impression that the speaker is a person of 
vast wisdom, good humor and tolerance. 


Ira W. Jayne 
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ject than anywhere in the country. It is by 
no means impossible that a _ constitutional 
amendment will be framed with the object 
of preventing an undignified scramble for 
votes. The feature of the present situation 
which the Circuit Court judges openly depre- 
cate is the ending of all eighteen terms at 
the same time. For all the judges of the 
court to be competing among themselves and 
against a field of ambitious candidates 
through what is in all respects two separate 
campaigns in one year must be most prejudi- 
cial to the judicial function. The judges hope 
that the legislature will stagger the terms and 
so distribute election stresses, and prevent 
disruption of the court’s integration by the 
chance defeat of several judges at one time. 
Fortunately the next election is four years 
distant so that the present harmonious situa- 
tion is afforded opportunity to bear fruit. 


The division of the court for administra- 
tive purposes is shown in the following ex- 
tract from the book of rules: 


Organization of the Court 


Executive JUDGE 
Ira W. Jayne 


COMMITTEES 


Ways AND MEANS 
Robert M. Toms, Chairman 


Vincent M. Brennan Homer Ferguson 
Arthur Webster 
RULES 


Adolph F. Marschner, Chairman 
Harry J. Dingeman Ormond F, Hunt 
Allan Campbell 


FRIEND OF THE CouRT 


Theodore J. Richter, Chairman 
C. I. Webster G. A. Miller 
Lester S. Moll 


PROBATION 


Harry B. Keidan, Chairman 
Alfred J. Murphy James E. Chenot 


LIBRARY 


Jos, A. Moynihan, Chairman 
DeWitt H. Merriam 


“Applicants also should be able to attend a 
series of luncheons, club and lodge meetings, 
smokers, dances, a banquet or two, and several 
sports events in the course of a day and yet 
find time to attend to the exacting duties of the 
bench. This, of course, presupposes the phys- 
ical strength to get along with little or no 
sleep. 

“Applicants should also possess a command- 
ing presence, particularly because of the neces- 
sity of winning the confidence and esteem of 
the women. And, naturally, the applicants must 
possess the specialized education and training 
necessary for a circuit judge.” 











Efficient Criminal Court Machinery 
Detroit’s Unified Criminal Court, the Only One in the Country, 
Makes a Brilliant Record 


The most dramatic chapter in the entire 
history of city government in the United 
States is that telling of the early years of 
Detroit’s unified criminal court. The story is 
dramatic because the court was a pioneer 
court of daring conception, because its powers 
were utilized immediately to achieve an 
amazing success—one in fact incredible but 
for documentary proof—and because, after a 
partial eclipse this court is coming back 
and promises to revolutionize theory and 
practice in criminal law administration. 

Twenty years ago Detroit had a population 
of less than a half-million and was proud of 
a reputation better than that of many sister 
cities. But its already rapid rate of growth 
was being accelerated. To all the usual prob- 
lems of government in a metropolis there were 
added in Detroit’s case, unexampled growth, 
a surging, migrant population without homes 
enough to accommodate the worker’s families, 
and all the inadequacies of the old-fashioned 
city government. 

From an orderly residential city its motor 
business turned Detroit into a turbulent in- 
dustrial center. The quality of its citizenship 
was displayed as strikingly in its governmental 
reforms as in its efforts to supply the world 
with its products. First the election system, 
long thoroughly corrupt, was made over, as 
a basis for civic effort. Then the city coun- 
cil was reconstructed and the police and other 
administrative departments. Next came sweep- 
ing reforms in the public school system. Fi- 
nally, near the close of the war period reform 
centered on the worst, and probably the 
toughest problem, that of the criminal courts. 

At the time the unified court was opened, 
April 20, 1920, the city had a population of 
993,678. It had more than doubled in ten 
years. The metropolitan district had a much 
larger population, parts of it encysted by, 
but not merged in, the city itself. By 1930 the 
population had reached 1,568,662. 

The Circuit Court had no criminal jurisdic- 
tion in the city. Felony, ordinance and con- 
demnation jurisdiction was vested in the Re- 
corder’s Court, of two judges. Misdemeanor 
jurisdiction was in three police courts, inde- 
pendent and unsupervised. 

By 1920 crime, both organized and sporadic, 
had got a good start. There was reason 
enough in the conditions mentioned. Even 
with efficient judges these four separate tri- 
bunals could not have stemmed the tide. The 
two judges of the Recorder’s Court were rec- 
onciled, if not complaisant, and they opposed 


the reform move. There were 2,200 untried 
felony cases on their docket. One of the 
police judges also opposed the reform but his 
service ended before the act took effect. 

Those convicted of misdemeanor had only 
to appeal to gain months of delay and usually 
escape. Those bound over on felony charges 
had only to give bail and enjoy like advan- 
tages. Notwithstanding the two worthy magis- 
trates the system as a whole lent itself per- 
fectly to the interests of crime and dirty 
politics. 

The 1919 legislature was induced to enact 
a law merging the police courts with the Re- 
corder’s Court, which thus became the one 
and only tribunal in its field. There was no 
precedent for this, but sufficient sound poli- 
tical theory and principle. 

The friends of reform were not able even 
to carry out their more moderate program, 
but had to accept amendment of their bill, so 
that instead of having a permanent chief justice 
to administer the enlarged Recorder’s Court 
during a definite term, the law provided that 
the judges should choose their administrative 
head and define his term. A _ referendum 
clause was also tacked on, which deferred 
adoption for nearly a year. The people’s vote 
stood more than three to one, and it remained 
only for the governor to appoint five members 
of the new tribunal. Meanwhile one of 
the police judges was succeeded by election 
by Thomas M. Cotter, who, with Judges Heston 
and Stein, was appointed to the enlarged 
court. The two additional judges were Pliny 
W. Marsh, who drafted the act for the Detroit 
Citizens’ League, and Harry Keidan, an as- 
sistant state’s attorney. 


Launching the Unified Court 


The judges chose Judge Keidan as “presid- 
ing judge” and fixed his term at one year. 
While the bench was not unanimous the 
more ambitious judges organized the court 
and systematized its work as had never be- 
fore been done in any criminal court. Much 
of this was done almost immediately while 
other parts required months for development. 
While the more than two thousand pending 
felony cases were being disposed of most of 
the judges worked evenings, often making a 
day’s work sixteen hours. But it was only 
a few weeks until the work consisted wholly 
of fresh cases. 

The only substantial objection to the theory 
of unification was that there would be no 
court to which appeals in misdemeanor cases 
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could readily go. This was met in the law 
by providing that those convicted of misde- 
meanors without jury trial could, within fif- 
teen days, have their cases retried to a jury 
and before a different judge. Ideally simple. 

Some of the separate branches may be 
named: the issuing of warrants; arraignment 
on warrant; preliminary examination; ar- 
raignment on information; traffic cases; con- 
demnation cases; city ordinance cases; do- 
mestic relations cases; night court (to take 
care of earlier evening arrests). There were 
more separate kinds of business than judges, 
but some kinds were taken up only on special 
days and others occupied only part of a day. 

The law provided for a psychopathic lab- 
oratory, and when the proper expert was 
found in Dr. A. L. Jacoby, the laboratory 
was opened, and handled more than three 
thousand cases a year. To it were sent all 
accused persons suspected of being of unsound 
mind. 

A probation department was organized, with 
Major Edwin Denby as head until he was 
made Secretary of the Navy. It was the best 
probation department in the country. It 
enabled the judge in every case to have the 
record of the accused in his hands, as is the 
practice in English criminal courts. In time 
the court had 2500 probation cases, and util- 
ized hundreds of volunteer citizens, each of 
whom was allowed but one case. 

The issuing of warrants in felony cases 
was supervised by Prosecutor Paul Voorhies, 
now attorney general, who was an efficient 
officer. For misdemeanors a warrant bureau 
was organized with a responsible head and 
competent assistants, some of whom were 
policemen. For the first time in any city 
this vital function was given responsible ad- 
ministration. Often the assistants made in- 
vestigations to test complaints, so the court’s 
process would not be abused, and in many 
instances they were able to placate the com- 
plainants so that arrests were not needed. 

This is the way the state vindicated its 
rights in felony cases. Prisoners were ar- 
raigned in the morning. Most of them waived 
examination, since a guilty person could gain 
no advantage from that source. 

Those waiving examination were arraigned 
on information in the afternoon in the branch 
where Presiding Judge Keidan was trying 
felony cases. Those who pleaded guilty were 
sentenced before the court rose, and the day 
for trial was set, seldom later than ten days, 
for the others. If there was any change in the 
nature of the charge this was done by the 
court, and not by negotiation between pros- 
ecutor and defendant’s counsel, which is still 
assumed to be the only method in other cities, 
and which has been considered one of the 
most evil, but unescapable, features of crim- 
inal justice. 
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Misdemeanor cases were disposed of day 
by day, allowing time where needed for the 
defense. The court was always ready. Coun- 
sel carefully chosen were appointed to defend 
indigent persons, and were paid by the county. 

Promptness of trial, and especially in the 
new night court, enabled many respondents to 
forego bail and to escape the clutches of 
lawyers seeking business in the court house. 

It should be remembered that in those stren- 
uous times Detroit had men like Senator 
Couzens for mayor and Dr. Inches for police 
commissioner. It doubtless had the only clean, 
well managed police force in any large city 
in the country. But it was overrun with pick- 
pockets, burglars, and gunmen. It was, in- 
cidentally, a city delirious over speed and full 
of reckless drivers. 

The ambitious judges of the Recorder’s 
Court did not complain that criminal pro- 
cedure was ineffective. They took the accus- 
tomed procedure, with all its tenderness for 
the rights of respondents, and made it work. 
In this they were supported by competent 
prosecutors. The only procedural change was 
to improve the quality of jurors, but an aston- 
ishing record was made before this came. By 
shortening jury service from two months to 
two weeks the quality of the jurors was not- 
ably improved and the best citizens showed 
their willingness to serve. 


An Amazing Record 


The intention is to present this momentous 
history in the fewest possible words, and so 
the detailed proof of the only great success in 
criminal justice in this country, will not be 
included. It is set out in sufficient detail in 
earlier numbers of this Journal.’ 

Take the trials of holdup men—robbery with 
a weapon. Before five months had elapsed 
fifty-one holdup men were tried and there 
were fifty convictions. And these trials were 
so ably conducted that the Supreme Court 
had virtually no difficulty as to appeals. The 
first failure was the nineteenth case, which 
resulted in conviction for carrying a weapon 
concealed, with a sentence of two years. 

The pickpockets are credited with being the 
most shrewd of all crooks. Police records 
proved this. In the second full month of the 
court’s history larceny from the person cases 
dropped from 578 to 38. Murder, of course, 
is more obdurate than other crimes, but the 
figures showed that it fell from 13 to 5. In 
traffic cases fines had amounted to $400 in 
the week before Judge Marsh opened the 
traffic branch. In the first week he col- 
lected about $3,500; in May and June about 
$15,000 per month. In May there were 22 


1Vol. IV, No. 2, Vol. V, Nos. 3 and 6. See also 
National Municipal Review, Vol. X, 550, 553 and 
Public Business, published by the Detroit Bu- 


reau of Governmental Research, Nos. 63 and 72. 
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fatalities in traffic accidents; in June, 10. The 
total of 240 for the year was reduced in 1921 
to 134. ; 

Parenthetically, it is a question always 
whether efficient enforcement of law makes 
for the court more friends or more foes. The 
trouble is that the foes have longer memories 
than the friends. 

At the start there were 364 prisoners in a 
jail built to hold 278. At the end of three 
months there were but 122. A quick “turn- 
over” was responsible for this. 

At the end of a year automobile insurance 
rates were reduced to effect a saving of 
$1,500,000 a year to Detroit owners. 

At the close of the year 1920 an independent 
audit of criminal cases in this court was made 
by the director of the Bureau of Govern- 
mental Research, Mr. Arch Mandel, taking 
the last eight months of the year and con- 
trasting them with the same months of the 
preceding year. 

An increase in the volume of cases, in the 
eight months period is shown as follows: 





1919 1920 

EE EE SO Oe Pee 17,903 27,638 
Early sessions (police arrests)..12,737 17,411 
EE so biscvectsaceses 6,340 6,629 
DS di dbus wled sda deacon can 3,449 4,129 
Total number of cases........ 40,429 55,807 


The percentage of felony cases disposed of 
at the close of each week from the time of 
first arraignment on warrant is shown as 


follows: (The 1921 column is taken from a 
similar subsequent audit.) 
Weeks 
1919 1920 1921 

percent percent percent 
Spe ebestantnnwne 2 38 66 
i tb ted bemades ce 5 52 72 
T thmektbuahansete 10 61 77 
cube shebecuatsah 15 68 84 
RAG Y sores 21 74 90 
Dr tbdaae dese dk Gs 27 79 94 
FO Viscwechenanea'es 34 83 96 
De wkhededabndbineae 40 86 97 
OD shidessnmsmanacs 66 93 98 


It will be seen that the efficiency methods 
adopted enabled the court to dispose of half 
of its felony cases within two weeks, instead 
of only one-twentieth under the former re- 
gime. At the end of four weeks 68 percent 
were disposed of, as against 15 percent in the 
preceding year. The third column shows even 
greater gains; 72 percent were completed 
within two weeks from original arraignment. 
Almost every case was tried while it was 
fresh. In most cases only a very few minutes 
were spent in arraignment on warrant, ar- 
raignment on information and all preliminary 
steps. up to the swearing of the jurors. And 
it must be remembered that not until 1929 
did the Michigan law permit of a waiver of 


OF THE 


jury after a plea of not guilty. Criminals 
were given very little chance to commit addi- 
tional crimes while out on bail. The per- 
centage of convictions was so high that 
witnesses had no fear of testifying for the 
state. 

These figures do not distinguish between 
cases tried, dismissed or nolle-prossed, nor do 
they show the percentage of convictions. 

But they show that justice no longer was 
leaden footed. They show an efficiency in try- 
ing the state’s cases while they were fresh 
which may be assumed to result in fewer 
fatalities due to the disappearance and in- 
timidation of witnesses. 

The Governmental Research Bureau’s fig- 
ures on murder trials shows that there was 
no unseemly haste. There were 33 cases in 
each of the periods. In 1919 57 per cent were 
disposed of by the end of the eighth week, 
while in 1920 the percentage disposed of was 
45. But under the new court there was no 
case on the docket at the end of 40 weeks, 
while in the preceding year 10 per cent re- 
mained undisposed of at a corresponding time. 

The amazing speeding up of business could 
not conceivably have been effected by co- 
operation of two distinct courts even if they 
had possessed the same ambitious judges who 
made this record. This is obvious. Nor could 
it have been done if presentment in felony 
cases had been by the grand jury. The mere 
elimination of grand jury procedure, which 
had all but disappeared in Michigan years be- 
fore, permitted of disposing of a considerable 
share of felony cases on, the day of arraign- 
ment on warrant and of a much larger num- 
ber in the ensuing ten days. Promptness also 
meant that the state did not demand prelim- 
inary examination and the respondents like- 
wise found it of little avail. The former 
police court judges had been efficient in re- 
spect to conducting examinations in felony, 
with a record of 41 percent in the first week; 
the new court reached 65 in the same time. 
But the time formerly wasted in transferring 
a case from one court to another is revealed 
in figures on the time between the holding of 
examination and the arraignment on informa- 
tion. In 1919 the percentage of cases thus 
brought to the trial court by the end of the 
fifth week was 58, and in 1920 it was 80. In 
cases in which examination was waived the 
new court naturally showed to advantage. In 
1920 the percentage of felony cases brought 
to hearing within one week after first ar- 
raignment was 13; in the following year it 
was 80. Another table shows that the pros- 
ecutor’s office co-operated with the court by 
promptly preparing informations. 

A comparison of the time elapsing between 
arraignment on information and final disposi- 
tion shows that 49 percent were completed in 
1919 by the end of the fourth week, and in 
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1920 the percentage was 82. It is to be pre- 
sumed that there was a larger percentage of 
trials, and a smaller percentage of mortalities 
in the second year. At the end of 9 weeks 87 
percent of the felony cases were finally dis- 
posed of in the new court. 

The total of all fines and costs for the two 
periods is as follows: for 1919, $248,223.71; 
for 1920, $465,809.22. The city council doubt- 
less recognized these figures when it increased 
the judges’ salaries. 


Appeals in Misdemeanor Cases 


Many lawyers feared that one convicted of 
a misdemeanor without jury trial would not 
receive just treatment on appeal to the same 
tribunal. The most striking feature of the 
figures under this head is that there were only 
292 such appeals, out of a total of 51,678 
cases. And while 184 of the appellants were 
discharged on recommendation of the pros- 
ecutor, and 77 had their sentences reduced, 
only one received a higher penalty, and not 
a single one was acquitted by the jury. Is it 
possible to conceive of any higher devotion 
by judges to impersonal standards of justice— 
of any instance of “social engineering” that 
equals this? One might feel like compliment- 
ing also the jurors but the court as a whole 
is really to be credited with results so near 
apparent perfection. 

The Bureau of Governmental Research also 
commented on the various departments of the 
court and said that the police had been en- 
couraged to work more valiantly because of 
the co-operation of the court in their joint 
responsibility. The report also includes the 
following police record of crimes for the first 
seven months of six years thus according a 
clear comparison of these periods before and 
after the court’s establishment. 

16 °'17 '18 ‘19 '20 °21 
Breaking and en- 
tering business 


eres 620 845 605 615 776 252 
Ditto—dwellings 913 824 686 852 755 260 
Larceny from 

eer 632 548 372 450 364 245 
MOORES sncices 226 465 276 358 621 225 

2391 2682 1939 2275 2516 982 
Average of crimes for the first five 
RENEE scckonanddaccgecerdteons 360 
Total for like period in 1921........ 982 
Percentage of decrease over five year 
ee errr errr rye Leer 58% 


In these major crimes the new court acted 
swiftly, relentlessly, and imposed severe pen- 
alties. On the one hand we aver that the 
figures prove conclusively that swift and cer- 
tain justice has a very great deterrent effect. 
On the other we submit that the effect of 
deterrence was materially reduced owing to 
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the fact that burglars, snitchers and robbers 
are itinerant folk. The pickpockets and bur- 
glars are especially prone to operate in many 
localities, and this is in a measure true of 
robbers, And it must be remembered that 
during these years Detroit was a continental 
cross-roads. A considerable share of its pop- 
ulation was migrant. Robbery is usually the 
work of criminals of low intelligence, and this 
was indicated by the fact that in the winter 
following the conviction of fifty in fifty-one 
trials the police had their hardest campaign 
against them; forty robbers were shot to 
death in the streets. 


The Bulletin of the Police Department for 
February, 1922, under the signature of its 
distinguished Commissioner of police, Dr. 
James W. Inches, gave the figures on the 
same four offenses for all of the six years. 
While there was a further reduction in of- 
fenses in the second half of- 1921 the per- 
centage of reduction for the year over the 
average of the five preceding years was also 
fifty-eight percent. These figures were not 
accepted by the Commissioner until they had 
been checked by the Bureau of Governmental 
Research. The opinion was recorded that 
during the two war years the police had some 
advantage in the right to search for draft 
deserters. After the war there was an in- 
crease in crime in Detroit, as in other cities, 
and the crest of the wave came in 1919. In 
1920 there was a reduction in three crimes 
but an increase of robbery to the extent of 
97 cases. The total of robberies in 1920 of 982 
was cut, in 1921, to 404. 


Great credit is due the police of Detroit. 
We cannot distribute the credit, but we know 
that in 1921 there was a reduction of major 
crimes (homicide omitted) of fifty-eight per- 
cent over the preceding year and over the 
average for five preceding years. 


Before taking up the change in the manage- 
ment and efficiency of the Recorder’s Court 
it is submitted that since that time there has 
in no city and no state been any important 
improvement in the machinery of justice; that 
during that period crime has become more 
and more a regular business, defying author- 
ity and corrupting government; and that in 
the same period there has been an unexampled 
marshaling of civic forces to combat it. It 
appears significant that the literature of crime 
repression has become strongly influenced by 
the theories of sociologists; so many lines of 
inquiry, professedly scientific, have been de- 
veloped through the various intensive surveys, 
that the essential factors have become virtual- 
ly submerged. The future is made to depend 
upon vague theorizing about a regeneration 
of humanity. While some stress is laid on 


procedural tinkering the general disposition is 
to shun, if not to distrust, the reform of gov- 
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ernmental agencies, of which of course the 
police and the courts are chief. What Detroit 
accomplished was done not on an isolated 
island, but in a great railroad center, and 
without jurisdiction over a very large popula- 
tion actually in the city but not part of the 
city’s jurisdiction. 


Faults of Election System 


But there was at no time any assurance 
that the Recorder’s Court would escape the 
usual course of events. Its judges were sub- 
ject to six year terms, unless they took shorter 
unexpired terms. There were several vacan- 
cies in this court of seven judges in the fall 
of its first year, due to short term appoint- 
ments and the death of one judge. But 
the election was passed successfully, the new 
appointees being elected and also a good judge 
to take the place of the one deceased. 
Judge Marsh, who more than any other per- 
son, had the honor of creating the new court 
and the honorable distinction of being most 
hated by the criminals and that vastly greater 
number of voters and politicians who like a 
“wide-open town”, was elected only after he 
had demanded and obtained a recount of 
votes. 

Detroit had then, and still has, what many 
civic reformers consider the last word in 
judicial selection—a non-partisan ballot. All 
of the candidates, whether incumbents or new 
candidates, have their names presented on 
the ballot in a column. It is apparent that 
even a small minority, united in opposition 
to one candidate, providing it unites on the 
candidate who will be most likely to defeat 
him, and votes for only their one candidate, 
can accomplish its purpose. This is the effect 
of “plumping votes.” 

Since the court was created the city council 
has twice raised salaries, which now stand 
at $12,500. Of course there are always plenty 
of ambitious candidates and this makes it 
impossible for the voters to render a clear 
verdict on the record their judges have made. 
Such an election does not deserve to be con- 
sidered a referendum on records. The voters 
in the main only guess as to the records of 
the judges and the claims of their self-nom- 
inated opponents. But the enemies of justice 
do less guessing than its friends; they know 
definitely whom they do not want. 

The judges who made a record for Detroit 
knew full well the precarious conditions under 
which they served. Judge Marsh was the one 
known to have drafted the court act and he 
was the one who incurred the ill will neces- 
sarily involved in the cases of many thousands 
of very good citizens who resented the en- 
forcement of traffic rules. 

It is apparent that the Recorder’s Court was 
built on shifting sands. The criminal court 
should have been only part of a single metro- 


politan court, so that the defeat of judges 
specializing in criminal cases, whether such 
defeat was deserved or undeserved, would not 
have prejudiced the character of the criminal 
branches. With such a _ foundation there 
would always be a court capable of carrying 
the responsibility of enforcing law to the ex- 
tent that a court can enforce it. 

But the Recorder’s Court was the best that 
could be had at the time; it was in fact far in 
advance of current thinking. It had to take 
its chances in an environment which should 
be called the hardest in the world were it not 
for the fact that Detroit was to an extent 
controlled by a faithful citizenship led by dis- 
tinguished men who had higher prizes to win 
than political advancement. 

All the judges of the court had to stand 
for election again in the spring of 1923. 
Again Judge Marsh was singled out for deter- 
mined opposition. He was defeated by Frank 
Murphy, who recently was elected mayor. 
Judge Heston was also defeated. With the 
change in personnel responsible control vir- 
tually ceased. The office of presiding judge 
was made to rotate monthly. It at once lost 
power and significance. The bench became 
what Chief Justice Taft called a “go-as-you- 
please” bench. Of course, as a matter of 
theory, the same opportunity existed for close 
co-ordination, but in practice it was otherwise. 
The change was indicated by a congestion of 
calendars and by an increase in reported 
crimes. 

One detail of the change in administration 
deserves notice. Instead of setting cases for 
preliminary examination or for trial at the 
time of arraignment the plea only was taken 
and the files went to the clerk, who set the 
time for further consideration of the cases. 
Previously the files returned periodically to 
the appropriate judges. The change deprived 
the judges of immediate responsibility for dis- 
posing of the cases and the effect in creating 
delays is revealed in subsequent reports. Not 
only that, but files disappeared under cir- 
cumstances which strongly suggested that 
there had been wilful concealment or destruc- 
tion of records. The sensation created by this 
disclosure led to better methods and in time 
the clerk was supplanted by one who has 
rendered faithful service. 

In 1925 the court was given three additional 
judges. Its accumulated burden of untried 
cases was attributed in large part to the fact 
that there had been a great increase in con- 
demnation suits. In 1929 another amendment 
to the act provided two additional judges 
with jurisdiction only in traffic and ordinance 
cases. This anomalous provision called for 
supreme court interpretation; it was held that 
the two additional judges were an integral 
part of the Recorder’s Court, though of 
limited jurisdiction. While their powers are 
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limited they are by no means trivial for the 
accidental homicide cases are in their hands. 
While this plan saved a little in salaries it 
was contrary to the spirit of the court act 
in creating judges not available for all kinds 
of service. 

It would have been a fine thing if there 
had been annual audits of the court’s business 
on the same basis as that made by the Bureau 
of Governmental Research. Such figures af- 
ford a test of efficiency. Fortunately some 
light is afforded by an investigation made by 
Professor Raymond Moley, which yielded fig- 
ures on the time required for the disposal of 
felony cases for the year 1926. When compared 
with those, already given for 1921 we note a 
slump, as appears below. Percentages of the 
entire body of felony cases, completed week 
by week, are given. 


Weeks 1921 1926 
ry ee wre or 66 10 
ETE anes Puc gia nye 72 23 
cared cane hues eee en 77 33 
| rer er er sere 84 40 
ERA vee Per nom terrae amie 90 46 
Dita vitals o ee pa eae 97 59 


It is reasonable to assume that the judges 
adopted the easier course of being more gen- 
erous in granting time to respondents. Only 
ten per cent of the felony cases were disposed 
of within one week from the first arraign- 


1916 ‘17 "18 "19 
Breaking into 


business places .... 1142 1418 980 1083 
Ditto—dwellings ..... 1576 1639 1087 1598 
Larceny from person. 1054 875 618 804 
SS eres 648 815 391 884 

DY viscwacanes 4420 4747 3076 4369 





ment, as against sixty-six percent in the 
court’s best year. 


Did Public Expect Too Much? 


It would appear from the attitude of citizens 
and the press during these years that the 
marvelous record made in the court’s first full 
year, 1921 was taken as a matter of course. 
It is true that crime appears to have increased 
in keeping with lowered efficiency, but the 
court continued to be remarkably efficient 
as compared with any other metropolitan 
court machinery. It will doubtless astonish 
many Detroit citizens to read this statement, 
but the figures to sustain it are available and 
will be submitted. 

There was great advantage in the momen- 
tum which the court had gained in its first 
two and one-half years, and in the experience 
and technique then acquired. Even without 
the former nerve and enthusiasm, without 
distinguished leadership, though embarrassed 
by elections, the court machinery nevertheless 


permitted of a relatively high performance. 
There were still abundant means for doing 
what could not be done in any other city 
where the function of criminal law is divided 
among two or more independent tribunals. 
And here is the actual record of four major 
crimes recorded by the police department for 
every year from 1916 to 1928. Later figures 
cannot be used in comparison owing to the 
fact that in 1929 the police department 
adopted the uniform crime reporting system, 
involving a great variance. But in the years 
given below the same system, was employed 
consistently. 

Analysis of the table below shows that in 
the four years preceding the establishment of 
the new court there was an average of 4,153 
cases in this key classification. The average 
for the years 1922 to 1928, inclusive, was 
1,828. We contend that these figures prove 
that the former system was bad and that the 
new system, even without the advantage of 
efficient management, was extraordinarily 
good. The figures show that the court came 
in for more criticism than it deserved. This 
criticism was in part due to disappointment 
for the slump, which was conspicuous because 
it followed a brilliant record. The year 1923 
with 2,456 cases, was the peak year, but com- 
pare it with the average for four years before 
the change in court machinery, running to 


20 °'21 %°22 #+°'23 #+°24 #+'25 #+'26 #+'27 = '28 


1026 426 401 640 587 281 289 233 257 
1085 382 591 596 363 178 179 172 199 
642 357 321 605 597 631 286 340 265 
982 404 483 615 805 703 783 706 690 


———_—§  ——————F i | 


3735 1569 1796 2456 2352 1793 1537 1451 1411 


4,153. And the former period had the ad- 
vantage of the war year, 1918, when there 
was a great diminution of crime. 

Then note the descending curve after 1924. 
Every year there was a steady reduction in 
these crimes, which measure police and court 
efficiency better than any others. In the year 
1926 the total fell below the total for the 
banner year of 1921, when the court had been 
at its top notch, and the two succeeding years 
were even better. We are forced to the con- 
clusion that Detroit was singularly fortunate. 
While assuming that the court shares in the 
credit for these gains there is no disposition 
to minimize the importance of good police 
work and efficient prosecution. In fact such 
results could not be had without good team 
work all around. 

Finally, to give Detroit its due credit, take 
into consideration the momentous fact that its 
population almost doubled during the period 
under consideration; that the metropolitan 
district embodied a much larger population 
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than that accorded to the city, for there are 
two very populous municipalities existing as 
unabsorbed islands right in the city, and the 
usual large suburban fringe under local and 
county government; that during that period 
the burden of law enforcement was greatly 
increased by the development of crime as a 
profitable business. Detroit and vicinity con- 
stituted a border outpost for Chicago boot- 
leggers and highjackers. And consider also 
the steady gains after 1924 in crime reduction. 

The figures on efficiency credited to Profes- 
sor Moley appear in his recent volume entitled 
Our Criminal Courts. In the author’s fifth 
chapter, on “Machinery” he substantiates vir- 
tually all the facts and opinions above set 
forth, but without extracting equal satisfac- 
tion, doubtless owing to his skepticism of the 
worth of court machinery. There should be 
no rivalry between the principles of good per- 
sonnel and good machinery. We have dwelt 
upon the unfairness of the election system 
purposely, as a leading factor in making judi- 
cial service political and speculative. 

Professor Moley says (page 84): “The 
Detroit Recorder’s Court was from the begin- 
ning placed under the handicap imposed by 
the extravagant claims of its friends. The 
Journal of the American Judicature Society 
predicted that ‘If Detroit accepts this act it 
will within two years become the best gov- 
erned city in the United States from the stand- 
point of criminal law enforcement; that it 
will reduce the volume of crime at least fifty 
percent; that it will rid the city of profes- 
sional crooks; that it will set a standard and 
point a route for all other cities of this coun- 
try.’ ” 

The foregoing was not a claim—it was a 
forecast, and a very daring one. It is im- 
possible to see how the statement, even if 
mistaken, and extravagant could have imposed 
a handicap on the court. But in view of the 
facts there is every reason why the editor of 
the Journal should take pride in his prediction. 
In less than two years from the acceptance 
of the act by the voters of Detroit there was 
a reduction in crime, by the only measure we 
can apply, of more than fifty percent, to be 
exact, fifty-eight percent. And in the years 
of 1927 and 1928 there was still farther re- 
duction despite a doubling of the population 
factor. 

Of course it was extravagant to predict 
that the court would rid the city of profes- 
sional crooks. A good many were sent to 
prison but the supply available to a great 
transportation center like Detroit we now 
know to be inexhaustible. 

The various accounts of the court’s achieve- 
ments published in this Journal, being purely 
factual, have never been criticized or con- 
troverted, though they have been a hard diet 
for reformers who have in recent years ex- 
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panded the “science” of criminology into a 
vague and inflated mass of speculations con- 
cerning psychology, society and government. 
Detroit’s history should inspire hope and con- 
fidence to replace the paralyzing effect of what 
is mainly theorizing; it should stimulate effort 
toward fundamental and concrete improve- 
ments in city government. And again it is 
said that this first unified criminal court is 
by no means the ultimate ideal. A better plan, 
more near to the concepts of political science, 
was written into the revised (but not ratified) 
constitution for Illinois. Progress is possible 
wherever the reformers have the understand- 
ing and the guts to tackle political reform. So 
far as the country is concerned Detroit is the 
only bright spot. Everywhere else fhe changes 
of the past decade have been for the worse, 
and the writers on the subject, ignoring facts 
and shirking reform in government, postpone 
progress to some future generation. 

That one real step ahead makes the next 
step easier is illustrated in the recent keen > 
interest in reforming judicial politics in De- 
troit. In no other city in the country is there 
such a promising movement to make judicial 
selection something better than a scramble 
and a gamble. There have been so many ap- 
pointments of judges there by the governors, 
and the choices on the whole have been so 
satisfactory, that the persistence of unwise 
methods of choosing judges is becoming pre- 
carious. 

To make the accustomed machinery of jus- 
tice operate better involves many considera- 
tions which are really of secondary import- 
ance. In his work, Our Criminal Courts, 
Professor Moley, who deserves to be known 
as the most experienced and capable author on 
the subject, lays great stress on the fact that 
in Chicago and some other cities the prelim- 
inary examination is treated as perfunctory 
by the prosecutors and so criminals gain an 
advantage. The preliminary examination is 
considered a fundamental factor (as it may 
well be without unification of the judicial 
force) but the Detroit experiment proved 
from the outset that it can become of little 
account. When trial can be had promptly the 
state rarely wishes to make a preliminary 
record and the respondent finds it of little 
avail. The result is a waiver in most cases 
by both sides, a great saving in time and ef- 
fort, prompt trials and no loss to the prosecu- 
tion. 

There is not space in this account to present 
in detail the remarkable development of ad- 
juncts to the court, especially in respect to 
probation, the control of the issuing of war- 
rants and the examination of those suspected 
of being mentally abnormal. But one other 


point deserves to be made, and that is the re- 
latively small number of judges employed in 
In a rough com- 


criminal work in Detroit. 
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parison we find that Chicago, with about fifty 
percent more population than Detroit, used 
about three times as many judges during the 
period under discussion. During spasms of 
reform a larger number were employed for 
short periods. But in Chicago the “cleaning 
up of the calendar” meant the actual trial of 
felonies to only a small degree. A survey in 
1922 showed that seventy-two percent of the 
cases were dismissed or “nolle-prossed” owing 
to the loss of state witnesses during the wait 
between examination and trial, averaging 
about nine months. And of those recorded 
as convictions many were mere bargains be- 
tween the prosecutor and defense counsel in- 
volving a reduction in the nature of the charge 
and the penalty and a change of plea. 

During the period dwelt upon the court’s 
personnel continued to experience occasional 
changes. The last seven judges added to the 
court were appointed by the governor, four 
to fill vacancies and three to newly created 
places. These appointments, being made to 
last only until the first election, result im many 
campaigns for office. The present mayor and 
his predecessor, Judge Bowles, were both 
taken from the Recorder’s Court. An election 
is now pending and Judge Bowles is running 
again. 

This court illustrates very well what Prof. 
Raymond Moley has said about “career men” 
as criminal court judges, for a number of its 
judges learned their criminal law and their 
politics as assistant prosecutors. Presumably 
their work as prosecutors brought them pub- 
licity useful in politics; it certainly gave them 
training in crime and trial work. 


Court Striving for Higher Efficiency 


During the year 1930 the judges of the Re- 
corder’s Court showed a strong trend toward 
co-ordinated action. They set out to clean 
up their dockets and accomplished a good 
deal. There was a reduction in warrants is- 
sued in felony cases from 7,918 in 1929 to 
5,735 and in misdemeanor cases from 26,529 
to 18,041. This reduction, together with better 
work, resulted in the disposal of 7,890 felony 
cases in 1930 as against 5,650 in the preced- 
ing year. And the court was proud to be able 
to report on January first that less than 200 
active felony cases were on the docket. The 
higher efficiency is reflected in the increase 
in jurors’ fees, which rose from $121,100 to 
$201,584. 

With the bench again on its mettle there 
remained still the lack of responsible super- 
intendence. Apparently it was still considered 
impossible to amend the act and create a real 
manager of the court. But the Circuit Court 
of Wayne County had evolved order from 
chaos through a voluntary acceptance of man- 
agement by one of its judges, and had demon- 
strated the potential value of this arrange- 
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ment, as is told in an article about that court 
in this number. 

The Recorder’s Court took a long step in 
this direction by creating an “executive com- 
mittee” of two in the middle of the year 1930. 
At the same time monthly meetings of judges 
were begun for the discussion of all the prob- 
lems of administration. The executive com- 
mittee, in its report made at the end of the 
year, said that its principal function was “to 
relieve the presiding judge of the burden of 
handling the detail involved in the administra- 
tion of the affairs of the court, and thereby 
permit him to devote all of his time to the 
trial and assignment of cases for trial, and 
the hearing of miscellaneous motions 
The report concludes with a recommendation 
that the executive committee consist of but 
one judge. This recommendation was con- 
curred in, so that now the Recorder’s Court 
has an “executive judge” fully comparable 
with the highly successful manager of the 
business of the Circuit Court. 

Judge W. McKay Skillman was chosen 
for this position and tackled his job with 
enthusiasm. The statutory office of presiding 
judge continues, with monthly rotation, and 
with important duties which do not conflict 
with the wider interests of the executive 
judge. 


Making Bail Bonds Binding 


The renascence of the court last year re- 
sulted in much good planning which is now 
bearing fruit. Probably the biggest thing was 
a solution of the bail bond evil. After a study 
of the system in use in the Common Pleas 
Court of Cleveland an elaborate plan was 
adopted. In all bonds for more than $500 a 
lien attaches to the property. Approval of 
bonds is entirely in the hands of the clerk 
and no bond is to be approved without a 
certificate of ownership, incumbrances, as- 
sessed valuation, other bonds on the same 
property, and unpaid forfeitures. There ap- 
pears at first, to be insuperable difficulty in 
securing such certificates promptly and at a 
reasonable cost, but these difficulties have been 
surmounted. This system should go far to 
make a bond a genuine liability and to put 
professional bondsmen, of doubtful character, 
entirely out of business. 

An ordinance was then drafted and adopted 
by the city council making it a misdemeanor 
to loiter “for the purpose of soliciting the 
services of a bondsman or lawyer” and a 
special deputy superintendent of police was 
assigned to enforce the law. 

There has recently been conviction of a 
professional bondsman under this ordinance 
and a sentence of forty-five days in jail. 

Under the Michigan law the court had al- 
ways assigned counsel to indigent respondents. 
In time criticism was directed at the large 
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cost of this service, which became as high as 
$90,000 a year. The court adopted a schedule 
of fees which is expected to afford a saving of 
$40,000 a year without prejudice to the 
service. It would seem to be possible to have 
all this done by a few salaried lawyers, but 
such a reform would be difficult of attainment. 


The report also tells of concentrated attacks 
upon various classes of cases long pending, 
most of which are readily wiped off the docket 
through co-operation with the police depart- 
ment and the prosecutor. As for live cases 
the report declares that so much has been 
accomplished “that there is no reason... why 
any case cannot be disposed of within thirty 
days after it is started. We believe that there 
is no court of its size in the country which 
can equal our record for cases actually dis- 
posed of, and for a docket so nearly up to 
date.” 


So the Recorder’s Court again deserves the 
attention of the country, starting out the pres- 
ent year with thorough experience and high 
resolve. Detroit still has a good police depart- 
ment and a worthy prosecutor and the op- 
portunity exists to prove what can be done 
with comparatively good criminal law ma- 
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chinery in a metropolis which is in its own 
nature one of the hardest in the world.? 

It may be noted also that the Michigan 
criminal code of 1929 offers some advantages. 
An important one lies in the requirement that 
when the defense is to be by an alibi the 
respondent must give notice four days in ad- 
vance of trial and must specify the place 
where he claims to have been. The code also 
permits judges to comment on the weight of 
evidence in charging juries. This is said to be 
effective even though rarely employed. It 
has a powerful influence in curbing defense 
counsel. The right of the respondent to waive 
jury trial after a plea of not guilty also makes 
for a saving of time. 

The judges of the Recorder’s Court at the 
beginning of the year 1931 are as follows: 
Thomas M. Cotter, John A. Boyne, John V. 
Brennan, Edward J. Jeffries, Arthur W. Kil- 
patrick, John P. Scallen, W. McKay Skillman, 
Christopher E. Stein, Henry S. Sweeny and 
Donald Van Zile. In the Traffic and Ordi- 
nance Division are Judges Sherman D. Cal- 
lendar and John J. Maher. 


2The fact that the office of Police Commis- 
sioner changed hands four times in twelve 
months recently is at least a cause for worry. 





Utah and South Dakota Bar Bills Enacted 


In Latter State Legislature Passes Act Similar to, but Better Than, North 
Dakota’s—Ohio and Texas Bar Associations Hopeful. 


The Utah and South Dakota bar organiza- 
tion bills have been enacted. The Utah law 
follows that of California, Nevada and Okla- 
homa and appears in the Compilation of Bar 
Acts, Annotated, recently published by the 
Conference of Bar Association Delegates. 
Apparently there was excellent preparation 
for the legislative session in Utah, where the 
act passed the house unanimously and met 
with little opposition in the senate. 


In South Dakota there was little time for 
developing opinion, especially among lawyers 
not members of the State Bar Association. 
At the meeting held last September the bill, 
circulated two months earlier, was approved 
by a vote of 64 to 13, after prolonged debate. 
The annual report shows the Association to 
have a membership of 296. It was reported 
that in two years of most intensive personal 
solicitation only 27 new members had been 
added. This bill also followed the California 
law. Opposition in the legislature was so 
strenuous that the committee of the associa- 
tion virtually accepted temporary defeat. 


But in the closing hours of the session a 


substitute bill, embodying the essential fea- 
tures of bar integration, was adopted and later 
approved by the governor. This bill reflects 
the influence of the skeleton organization law 
in North Dakota, which was commented upon 
favorably by opponents to the association 
draft bill during the debate. Thus, in most 
unexpected fashion, there was afforded op- 
portunity for a test of the theory set out in 
the editorial in this number of the Jounral. 


The law requires every practitioner to con- 
tribute to the support of the state bar. It 
directs the supreme court to call a convention 
for the adoption of a scheme of organization 
which shall embody a board of commissioners 
and shall define their powers and duties. The 
by-laws, and particularly rules concerning 
conduct, are to become effective upon appro- 
val by the supreme court. Violation of rules 
are punishable by suspension for such period 
as may be determined by the supreme court. 
As to discipline generally no change is made 
in existing law. It is to be presumed that the 


state bar will establish agencies for receiv- 
ing complaints and investigating them and 
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will assume the duty ordinarily of seeing that 
prosecutions are instituted when justified. 


One important feature of the act is that 
there is no requirement that membership dues 
shall be paid into the state treasury, as is the 
case in North Dakota and several other states. 
This is a desirable simplification. 


And of course there is no reference to the 
existing State Bar Association. In every in- 
stance of the enactment of an inclusive bar 
statute the question of liquidating the state 
bar association remains one to be determined 
by the association. There can be no doubt 
that at the time and place set for the first 
meeting of the statutory bar there will be 
also a meeting of the State Bar Association 
for the purpose of winding up its affairs. This 
has always been done elsewhere because the 
new, inclusive organization calls for the undi- 
vided loyalty and support of the experienced 
members of the voluntary association. 


At the time this is written the bar bills in 
the Texas and Ohio legislatures have not 
been acted on. In Arizona the bar bill was 
defeated. 


Text of South Dakota Statute 


Section 1. Titre. This Act shall be known 
and cited as “The State Bar Act.” 

Section 2. Pusrtic Associ1ATION CREATED. There 
is hereby constituted and created a public asso- 
ciation to be known as The State Bar of South 
Dakota, hereinafter designated as “The State 
Bar.” 


Section 3. THe Opsjects OF THE STATE Bar. 
The State Bar is created to obtain the cooperation 
of all the practicing lawyers in the State in the 
better administration of justice, and in maintain- 
ing a high standard of professional conduct at 
the bar, to furnish a legal entity through which 
the considered judgment of its members on mat- 
ters affecting the judicial system of the State 
may be ascertained and made available to the 
courts and the legislature, to uphold the honor 
of the profession of the law, to encourage ade- 
quate preparation for its practice, and to promote 
cordial intercourse among the members of the 
South Dakota Bar. 


Section 4. Memspersuip. The membership of 
the State Bar shall be all persons who are now 
or may hereafter be, entitled to practice law in 
this state. 


Section 5. Boarp or COMMISSIONERS. The 
State Bar, at its first annual meeting shall have 
the power to elect a Board of Commissioners 
and to determine the number of such Commis- 
sioners, their qualifications, terms of office, 
powers and duties, and the manner of their elec- 
tion, and thereafter at any regular and special 
meeting to elect their successors. 


Section 6. First ANNUAL MEETING. Immedi- 
ately after this Act becomes effective the Su- 
preme Court of the State of South Dakota shall 
determine the time and place of the first annual 


‘places as may be designated by the 
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meeting of said State Bar. The Clerk of said 
Supreme Court shall notify by mail, all resident 
licensed attorneys of the time and place of said 
meeting, at least twenty days prior to the time 
fixed for such meeting; and the Supreme Court 
shall have power to do such Acts and things as 
may be necessary to accomplish the organization 
of the State Bar. 


Section 7. By-Laws anp Rutes. The State 
sar shall have the power at any annual or regu- 
larly called special meeting to adopt such by-laws 
and rules not inconsistent with the laws of this 
State, as may be deemed necessary for its gov- 
ernment, which by-laws and rules shall become 
effective upon approval of the Supreme Court 


Section 8. AMENDMENTS. Amendments to such 
by-laws and rules may be adopted in like man- 
ner, at any regular or special meeting of the 
State Bar, and shall become effective upon ap- 
proval by the Supreme Court. 

Section 9. MempBersHip Fee. The annual mem- 
bership fee for all members of the State Bar 
shall be fixed by the Bar at its first meeting, 
and in no event shall such fee be more than Ten 
Dollars ($10.00) per annum. The time and man- 
ner of payment of such membership fee, the of- 
ficer to receive payment thereof, and the manner 
of disbursement thereof and for what purposes, 
shall be determined by such by-laws and rules as 
may be adopted by the State Bar as hereinbefore 
provided. 


Section 10. Meretincs. After the organization 
of the State Bar has been accomplished as pro- 
vided in this Act, annual and special meetings of 
the State Bar shall be held at such times and 
J _as 3oard of 
Commissioners or as may be otherwise provided 
by the by-laws and rules adopted by the State 
oar. 


Section 11. UNtawrut Practice or Law. 
After the organization of the State Bar has been 
accomplished, as provided by this Act, the Su 
preme Court shall fix a date after which no per- 
son shall practice law in the State of South 
Dakota unless such person be a member of the 
State Bar in good standing. The provisions of 
this section shall not apply to non-resident at- 
torneys appearing with local counsel. 


Section 12. Rurres or ProressionaL Conpuct 
With the approval of the Supreme Court, the 
State Bar shall formulate rules of professional 
conduct for all members; provided, that said 
State Bar shall not have the power and authority 
to fix the fees to be charged by the members 
thereof for legal services renderd by them. 


Section 13. Vio_ation or Rurtes May Be 
PUNISHED. The by-laws, rules and regulations, 
when adopted by the Bar Board and when ap- 
proved by the Supreme Court, shall be binding 
upon all members of the State Bar, and the wil- 
ful violation of any such rules and regulations by 
any member of the State Bar may be punished 
by suspension from the practice of law, for such 
period as may be determined by the Supreme 
Court under the same procedure as now provided 
by law for suspension of the right of attorneys 
to practice law in this State. 








Trying to Circumvent a Politocracy 


Plan Is Developing in New York for Guidance of Voters in Electing 
Judges Through a Citizens’ Commission 


If New York City should achieve a really 
successful mode of choosing judges its ex- 
perience would have a most stimulating effect 
throughout the country. But there appears 
to be no present prospect of such success. 
The plight of New York may be illustrated 
by the early experiments in erecting tall 
buildings. As soon as steel became cheap 
enough to permit of its use as a frame the 
skyscraper came into being and there was 
but one serious engineering problem involved. 
It was to secure a firm support for such a 
vast quantity of concentrated weight. 

In Chicago, where this difficulty was first 
experienced, it was realized that the needed 
foundation could be found at a depth of about 
one hundred feet, where bedrock lay. But 
the cost of sinking caissons ta that depth dis- 
couraged experiment. A substitute was tried 
by burying a mass of steel rails embedded in 
concrete, thus forming a “raft” under the 
building. There are still two or more tall 
buildings in Chicago which proved the insuf- 
ficiency of this cheap substitute for rock by 
acquiring a permanent inclination. After 
these first experiments resort was had to the 
deep caisson, planted on solid rock, and the 
problem was solved. ‘ 

While in New York there is solid rock at 
the surface for sustaining the highest build- 
ings, there is no part of the political structure 
to correspond with this and afford a sure 
foundation for the edifice of justice. 

Current investigations of both appointed 
and elected judges show that a better system 
is needed. It is easy to suggest means by 
which representatives of the people could 
choose worthy judges. But the trend of opin- 
ion is to the effect that the forces of evil 
are so powerful that any such body would 
become corrupted. There is no proof of this, 
but the general suspicion is ominous. 

For several generations it has been per- 
fectly clear that popular election would cause 
judicial deterioration. So when the Magis- 
trates court was established about twenty-five 
years ago the power of choosing its judges 
was turned over to the mayor. Doubtless the 
politicians of the period laughed gleefully 
over this scheme for overcoming the ignor- 
ance and helplessness of the electorate. But 
the first appointments, made by Mayor Gay- 
nor, himself once a judge, were very good 
and the Magistrates court made a fine start. 
But the term of office was only ten years, and 
the bench of magistrates gravitated rather 
rapidly to its present pitiable condition. 

The exposures of the past year are due to 


the investigatory powers of the Appellate Di- 
vision of the Supreme Court. It is a political 
axiom that the power of supervision should 
be coupled with the power of appointment. 
In this case the fear evidently is that to give 
the judges of the Appellate Division a con- 
trolling power in nominating or appointing 
would only result in ruining that excellent 
bench. 

It was proposed for the New York state 
constitution under revision in 1915 that judges 
should be appointed by a board of judicial 
appointment and control, consisting of judges 
of the Court of Appeals (the state’s highest 
tribunal) and Appellate Divisions who had 
retired after fourteen years of service. It 
would seem as though such a board would be 
as free from political influence as any con- 
ceivable arm of government. But New York 
City of today appears distrustful of this plan, 
as though the long arm of corruption would 
extend even to these retired judges. 

Or it may be, and this is more plausible, 
that reformers are paralyzed by the difficulty 
of persuading the voters to accept such a 
wise plan, involving as it would a fight and 
a victory over the strongest politocracy in the 
world. The difficulty of educating a mass 
of voters for a worthy project, and the ease 
with which the electorate sides with its des- 
poilers, constitute in reality the morass upon 
which efforts are vainly made to construct a 
foundation for an edifice of justice. 

Popular government, so called, is seen in 
New York and Chicago at its very worst. 
When cities grow excessively big under state 
constitutions they become excessively complex 
and their operation, subject to the votes of 
people, who, not being demigods, are unable to 
comprehend the gigantic system, affords a 
place of control by professionals whom we 
call politicians, but who, in reality, are only 
parasites on a weak organism. 


Planning a Flexible Foundation 


But even in New York the hope exists that 
popular understanding and support may afford 
a sort of raft upon which semi-permanent in- 
stitutions may be reared. It appears hopeless 
to them to get down to bedrock. The alter- 
native is presented concisely by Benjamin 
Mandelker in The Panel, who shows that the 
state’s Court of Appeals “chosen by the uni- 
versally condemned popular election, has 
never ranked higher than it does today.” Mr. 
Mendelker continues: 

“Success or failure of the machanics of any 
system of selection has depended upon the tra- 
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dition which has grown up behind it. A po- 
litical organization is after all a group of per- 
sons who enjoy power and wish to remain 
in power. The party leaders need reckon, and 
have reckoned, but little with public opinion 
in the nomination or appointment of the lower 
judiciary in New York only because of public 
indifference to and acquiescence in the tradi- 
tion that the lower courts of New York are 
proper spoils for political distribution. The 
key to the problem of a better judiciary lies 
then in the growth of an attitude toward the 
lower judiciary which will become as healthy 
as that existing in recent years with respect 
to the state’s appellate tribunals. A tradition 
of competence and independence from politics 
must be developed.” 


And so here we are back again to an old 
acquaintance, “public opinion,’ which is to 
be tried again as a raft on a morass. 

However, there is no intention here to be 
otherwise than sympathetic toward all efforts 
to relieve a disgusting situation. 

This writer then adverts to the proposals 
of Mr. Edward A. Alexander, made some- 
thing over a year ago in The Panel. Finding 
that the period of one month between nom- 
ination and election does not afford sufficient 
time for public opinion to operate, Mr. Alex- 
ander proposed that all aspirants file their 
names six months in advance and that the 
lists should be closed. There would then be 
a raking over of the claims and records of 
would-be candidates, and _ specifically the 
choice of a recommended list by a non-parti- 
san commission. Then, in due course, the 
parties would nominate and a month later 
the voters would vote. 

It is quite obvious that the present mode 
works perfectly for the success of the politi- 
cians. Five months for investigation would 
permit of a good deal of investigation and 
discussion. The recommendation finally of a 
commission might be very persuasive in the 
selections made by party conventions. Assum- 
ing that the commission would be faithful there 
would be a chance for the party endorsement 
of competent candidates and some degree of 
independence as against party control. 

A long interval between nomination and 
election has not availed in Chicago. Thirty- 
seven Chicago judges are nominated in April 
and voted upon in November; forty-eight are 
nominated in April and voted for in June. 
But this failure does not necessarily condemn 
the Alexander plan. Its success would seem 
to depend upon the choice of honest and in- 
dependent members of the commission. 

Assuming success in making up such a 
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commission it is reasonable to believe that 
its recommendations would be wise and sin- 
cere and that its recommended candidates 
would be likely to be approved by the party 
conventions, at least after some trial. It 
would probably appear safer to the parasites 
of government to take their spoils elsewhere 
than in the judiciary. 

As for the appointed magistrates Mr. Har- 
rison proposed the publication of the names 
of candidates long in advance of their nom- 
ination, and recommendations by the com- 
mission, after due investigation, as in the 
case of elective judges. 

Mr. Mandelker says: 

“These suggestions are not a mere make- 
shift substitute for a better system of selection 
which is more difficult of attainment.1 Nor 
does this amount to an attempt to obtain a 
de facto system of appointment by the com- 
mission he proposes. This system would pro- 
vide the machinery for the development of that 
tradition which we need so badly and hence 
contains more promise of success than any 
of the more sweeping changes. 

“Obviously the most effective way to secure 
this most desirable end is through the influ- 
ence upon public opinion wielded by the bar 
and those civic organizations such as the Asso- 
ciations of Grand Jurors which are interested 
in securing a better judiciary. By focusing and 
organizing the activities of these groups the 
proposed commission would be able to lead 
the popular opinion on the way to practices, 
customs, and attitudes which will insure the 
high character of judicial nominations.” 


Of course with good nominations and only 
good nominations the people will properly 
exercise their franchise. At the same time 
there must continue a power on the part of 
the Appellate Division to take the lid off 
occasionally and see how the approved judges 
are really functioning. 

The article quoted does not disclose the 
nature or source of the proposed commission, 
which is the keystone of the project. But 
we assume that it is to be an unofficial and 
unsalaried commission composed of delegates 
from the bar and various citizen organiza- 
tions. So constituted it may exercise just as 
much power as an official body—probably 
more, and escape the numerous pitfalls of 
politics. 


1While wholly sympathetic toward any effort 
to improve conditions, the Editor submits that a 
plan which depends on the votes of persons most 
of whom have no conception of the nature of the 
judicial office is a makeshift, especially in view 
of our perennial failures while in other countries 
success is attained without consulting all the 
more ignorant of the public. 





What we really need in the United States is a bar which will 
be federalized in organization, the local associations units of their 
state organizations and the latter, in turn, subsidiaries of the 
national association.—Justice Royal A. Stone (Minn.). 








What Is Good Moral Character in 1931? 


[Note—The bill concerning admission to practice in Indiana, which 
is quoted below, was duly enacted after this article was written and put 


into type. 
valid by the Supreme Court. ] 


While requirements for admission to prac- 
tice are still scandalously slack in a number 
of states it is nevertheless true that, on the 
whole, excellent progress is being made in 
approaching the standards set up by the 
American Bar Association. In fifteen states 
two years of college is required and in six- 
teen other states the standard has been ap- 
proved by state bar associations. All this has 


come about in a few years and in the most : 


backward states it appears that applicants 
generally acquire far better education than 
the statutes require. 

This is the case notably in Indiana, where, 
since 1852 the constitution has contained this 
language: “Every person of good moral char- 
acter, being a voter, shall be entitled to ad- 
mission to practice law in all courts of jus- 
tice.’ There has been a continued practice 
of construing this to be a maximum require- 
ment. But it appears from a paper read at 
the 1930 meeting of the Indiana State Bar 
Association by Prof. Bernard C. Gavit (Ind. 
L. J., Vol. VI, No. 2) that the journal and 
debates of the constitutional convention throw 
no clear light on the contemporaneous under- 
standing of the section. And the cases which 
have reached the supreme court are inade- 
quate because in no such case did the trial 
court refusing admission find that the appli- 
cant was not of good moral character by vir- 
tue of attempting to practice law when un- 
fitted to do so through ignorance of the law. 


There is reasonable expectation that it will be held to be 


The speaker submits as his strongest argu- 
ment that ideas of what is good moral char- 
acter are susceptible to development and 
change to accord with changed conditions. 
The Indiana State Bar Association is now 
endeavoring to secure enactment of its bill 
declaring that “The supreme court of this 
state shall have exclusive jurisdiction to ad- 
mit attorneys to practice law in all courts 
in the state under such rules and regulations 
as it may prescribe.” 

In case of failure to secure enactment of 
this bill it would seem possible to bring the 
matter to the attention of the supreme court 
nevertheless, on an appeal from an order of 
the superior court refusing admission of an 
applicant who is found to be lacking in a 
knowledge of law and is therefore not of 
good moral character in this respect. A 
decision sustaining the lower court would 
give explicit meaning to the language of the 
constitution for the first time in eighty years. 
And in that event the supreme court might 
well hold that admission is a function of the 
highest court, and proceed to create an exam- 
ing board. 

Professor Gavit says: “Eighty years ago 
a student learned his law primarily in the 
practice, and to a certain extent, at the ex- 
pense of his clients. Today the question 
fairly is: is there any real necessity for a 
young lawyer learning all of his law at the 
expense of his clients? 





Bar Organization Acts, Compiled and Annotated 


A compilation of state bar organization 
statutes and draft acts has been made under 
the auspices of the Conference of Bar Asso- 
ciation Delegates, the work being done by 
Miss Rhoda V. Lewis, Assistant Secretary of 
the State Bar of California, under the super- 
vision of Mr. Charles A. Beardsley and Mr. 
Thomas C. Ridgway, who prepared the an- 
notations. This work is timely in view of the 
fact that the courts in several states have con- 
strued the acts in a number of cases. It is 
intended especially for the use of bar com- 
mittees engaged in drafting bills, and copies 
are obtainable on request from the office of 
the American Bar Association, 1140 N. Dear- 
born st., Chicago. 

The book presents the American Judicature 


Society model act, 1919, which formed the 
basis for the bills adopted in California, 
Nevada and Oklahoma; the Conference of 
Delegates draft act, 1920, which was followed 
in Idaho, Alabama and New Mexico. Both 
drafts are being followed in bills drawn by 
committees in Ohio, Kentucky, South Dakota, 
Montana, Texas, Wyoming and Arizona, 
while in Virginia the draft is largely original. 
In Missouri, Iowa, Oregon, Washington, 
Michigan, and Mississippi committees are at 
work on bills to be submitted to the bar as- 
sociations. 

All the existing laws on bar organization, 
including that of North Dakota, are published 
in the compilation, together with the Utah 
and Virginia drafts: 
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News and Comment in Brief 


Cleveland Plan Adopted in Washington 
and New York 


The February number of this Journal told 
of the growing interest in the success of the 
Common Pleas Court in Cleveland and of con- 
sideration of adoption of the system else- 
where. Since that article was written Chief 
Justice Powell, to whom much of the credit 
for the Cleveland success is to be attributed, 
visited Washington and explained the system 
to a large audience of judges and lawyers. 
This was after a committee representing the 
Supreme Court of the District of Columbia 
and the local bar association had studied the 
system in Cleveland. 

Shortly after Chief Justice Powell’s visit 
rules were adopted in the District’s Supreme 
Court to make the plan available. 

The Cleveland plan has also been adopted 
in the Supreme Court for the district of 
Manhattan. In the latter jurisdiction the plan 
is vogue through the rules of the Appellate 
Division. Mr. Justice Wasservogel was put 
in charge of management and at the end of 
the first month the Times published an en- 
thusiastic report (Sunday, Mar. 1) saying: 

Justice Wasservogel, who was chosen to 
preside during the trial of the new system, 
found that in addition to the saving of time it 
relieved the congestion caused in the court 
rooms by dozens of persons waiting for cases 
in which they were interested and that it also 
speeded up the trials. Trial justices notified 
Justice Wasservogel at 11 A.M., at noon and 
at 2:45 P.M. as to their readiness for new 
cases, and the telephone calendar clerk acted 
accordingly. 

Justice Wasservogel found that the work 
of calling the entire calendar could be dis- 
posed of quickly, because usually at 11 A.M. 
each day he was ready to proceed with the 
case on trial before him, in the meantime hav- 
ing supplied the other parts of the court 
with cases and tried himself actions which were 
undefended and could be heard quickly. 

Attorneys who are in the Supreme Court 
almost daily as trial counsel were enthusiastic 
over the saving of time for them. One said 
that the new system “is as nearly perfect as 
is possible in the busiest court in the world.” 





Home Ties for Manhattan Lawyers 

The wit and eloquence of Mr. Justice 
Cardozo were happily displayed in his ad- 
dress dedicating the new home of the New 
York County Lawyers Association, and pub- 
lished in the New York State Bar Associa- 
tion Bulletin. He told how Georgia, in the 
eighteen century sought to rid herself of law- 
yers forever. “She passed a single ordinance 
for the prohibition of rum and lawyers. She 
let up afterwards upon the less flagrant of 
these evils, but she was inexorable about the 


lawyers.” In New York, in 1695, there were 
forty-one lawyers and, because clients some- 
times retained the entire bar, there was an 
enactment forbidding the retaining of more 
than two, “just as laws were enacted to reg- 
ulate the enjoyment of other luxuries of life.” 
As a penalty for infraction the law permitted 
the court to require excess counsel, even 
though they had accepted fees, to support 
the other client’s suit. Said Justice Cardozo: 
“In my judgment it would have been fairer, 
if every client was to be limited to two law- 
yers, to have provided that every lawyer 
should be furnished with two clients.” 

Commenting upon the completeness of the 
new building he said that he had been told 
“there would be a pent-house on the roof 
where the pent-up emotions of members of 
the bar may find appropriate release when 
strained beyond endurance by the stupidity of 
judges.” 

In this building the speaker expected a de- 
velopment of the professional spirit which 
would overcome many present evils and defi- 
ciencies. “This home has been built and is 
now opened,” he said, “in the faith that this 
great conglomerate bar of ours, sodden and 
inert at times by reason of that very weight 
which might make it so irresistible a power 
for good, will yet be stirred in all its depths 
by the ferment of high thoughts and fine 
ideals, if once the leaven of fraternity shall 
vitalize the mass. Here in this home it will 
be given to. us all to feel ourselves a part of 
an immemorial succession, to feel the pride and 
the poetry of keeping the succession true, and 
the shame and the taunt when it is ravished 
and disgraced. There is in the mak- 
ing here a new and heightened sense of kin- 
ship that will bind us together with a tie 
of family solidarity, closer and more perma- 
nent than any that can be known without a 
common home, a common gathering place, a 
common focus and center of family activities. 
Here will develop the sense of corporate re- 
sponsibility that will cause us all to tingle 
as at a personal affront when the honor of 
the guild is assailed in literature or in life 
with words of cynical disdain.” 

To all of which a hearty “Amen” is due 
and said, even though it is apparent that 
something further and far more significant 
will remain to be done before the pyblic can 
be expected to recognize the civic worth of 
an equal number of New York County law- 
yers who come under no such stimulating 
environment. 





The Jurors’ Handbook 


In several jurisdictions efforts have been 
made to inform jurors concerning the nature 
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of their duty and responsibility through pam- 
phlets placed in their hands at the time of 
beginning service. There was a time when the 
county courtroom was one of the most fre- 
quented of public places for the sufficient reason 
that what there transpired was the drama of 
life now presented in gushing volume in the 
newspapers and movie theaters. In that earlier 
time most adult males knew what was ex- 
pected of jurors. But in our modern cities 
there doubtless are many jurors who, though 
intelligent, have but vague understanding of 
the drama of court trials. For them such a 
book should be useful. 

In Dallas county, Texas, Judge Royall R. 
Watkins prepared such a pamphlet and its use 
is favorably commented upon. Judges who 
are interested in the subject may obtain in- 
formation from this source. 





Bar May Achieve More Glorious Future 


Addressing the Nebraska State Bar Asso- 
ciation President Anan Raymond discussed 
very ably the need for further integrating the 
bar. “The programs formulated by conven- 
tions of physicians, dentists, osteopaths, chiro- 
practors, real estate brokers, barbers, plumb- 
ers, undertakers and members of a dozen 
other occupations become statute law almost 
as a matter of course. The suggestions of 
organized business get a respectful audience 
at state and national capitals and in a thou- 
sand city council chambers We may 
as well recognize, too, that the legislative 
achievements of these groups form the least 
significant part of their record. Behind all 
special legislation and all demands for more 
of it, and behind all arguments as to whether 
one interest is better entitled to it than 
another, there looms the fact that increasing 
numbers of our fellow citizens regard these 
groups, based upon occupation or interest, 
as the sources of real power. 

Summing up President Raymond said: 

“What is needed, then, is that the lawyer, 
as a group, should assert the prerogatives that 
are rightfully his; should take over the field 
which he alone is qualified to occupy. If the 
systems of practice and procedure which con- 
stitute the mechanism of the law are defec- 
tive, let the old machine be repaired, or the 
new one designed and built, by the men who 
will have to use it. If a changed industrial 
order presents new problems in human rela- 
tions, let-them be solved by those who think 
of human relations as a science, who define 
them in terms tested by research and experi- 
ment, and who seek in their calling itself the 
answer to the confused and difficult problem 
of justice. If multiplicity of statutes makes 
effective law enforcement impossible, and if 
still more legislation is inevitable, let some 
heed be given, in the search for remedies, to 
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the experience and opinions of those who 
know something about law ° 

“And if this association is to be the organ 
through which this obligation to our profes- 
sion and to society shall be discharged, it 
must become a more coherent, better inte- 
grated and more responsible agency of a 
united bar. 

“It must possess machinery for co-opera- 
tion with similar bodies in other states. It 
must ultimately be federated with them in a 
national body through which the united will 
of the bar of America can be heard and made 
effective. It must be made a self-governing 
body with such power of control over, or at 
least supervision of, admission to and ex- 
clusion from the practice of law, and the 
correction of abuses within it, as to enable it 
to offer to the general public an increasingly 
high standard of professional ethics and pro- 
fessional performance. It must acquire such 
statutory standing as to make it the primary 
source of research, experiment and legisla- 
tion in the field of jurisprudence, and the 
organ of review and recommendation over the 
proposals in that field from other sources. 

“No plan for closer organization of the bar 
will ever succeed permanently unless its mode 
of operation is at once flexible, representative, 
and broad enough to prevent its ever being 
used for the aggrandizement of any individual 
or group within the general body. No such 
plan can succeed at all unless its primary 
aim is, not to curtail the lawyer’s privileges, 
but to enlarge his powers. It can succeed, 
and sooner or later it will, upon the right of 
the profession as such to take first place in 
its own house. That right our fellow citizens 
will accord to us the moment they are con- 
vinced our corresponding duty is to be ful- 
filled.” 

The address from which these fragments 
are extracted was published in Nebraska Law 
Review, Vol. IX, No. 1, the official organ of 
the Nebraska Bar Association, published quar- 
terly by the University of Nebraska College 
of Law, Lincoln. 





The Contingent Fee Canons 


When there is discussion of the contingent 
fee problem it is likely to be said that the 
Massachusetts Bar Association, dealt with the 
matter in its canons of ethics more success- 


- fully than did the American Bar Association, 


whose canons have been accepted generally 
by the bar associations of the country. It 
was in 1908 that the American Bar canons 
were adopted. The thirteenth canon reads as 
follows: 

“Contingent fees, where sanctioned by law, 
should be under the supervision of the court 
in order that clients may be protected from 
unjust charges.” 
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The contract, however unjust, may not be 
modified by the court without authority of a 
court rule or a statute. We believe there are 
very few jurisdictions where this canon is 
supported by any such rule or act, and with- 
out such support it appears to be no more than 
an ideal in a vacuum. 

The Massachusetts canon, dating from 1915, 
reads as follows: 


A lawyer should not undertake the conduct 
of litigation on terms which make his right to 
reasonable compensation contingent on his 
success, except when the client has a meri- 
torious cause of action, but no sufficient means 
to employ counsel unless he prevails; and a 
lawyer should never stipulate that in the event 
of success his fee shall be a fixed percentage 
of what he recovers or a fixed sum, either of 
which may exceed reasonable compensation 
for any real service rendered. 

Such practices tend to corrupt and discredit 
the Bar. Lawyers who try to get business by 
charging nothing unless they succeed, even 
though they leave the size of their fees to be 
determined by the amount and character of 
their services, are constantly tempted to pro- 
mote groundless and vexatious suits. Those 
who go further and bargain that, if successful, 
their fees shall be fixed sums or percentages 
are not only apt to become public pests, but 
"are in constant danger of abusing or betraying 
their own clients. When making such a bar- 
gain the lawyer’s superior knowledge and ex- 
perience give him an advantage which tempts 
him to overreach his client. By making it, he, 
in effect, purchases an interest in the litiga- 
tion. Consequently, unhappy conflicts between 
his own and his client’s interest, in respect to 
the settlement or conduct of the suit, are 
always likely to arise; his capacity to advise 
wisely is impaired; and he is beset by the same 
temptations which beset a party to be dis- 
honest in preparation and trial. 





Justice for Indigent Prisoners 


The flabby nature of the judicial depart- 
ment in respect to administration is well illus- 
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trated by the troubles involved in providing 
indigent persons with counsel to defend them 
in criminal trials. In New York City the 
organized bar has made ambitious attempts 
to meet the need through voluntary defenders. 
The committee on Public Defenders of the 
New York State Bar Association reported a 
year ago as follows: 

“In the opinion of your committee, the pres- 
ent system of assigned counsel to represent 
accused persons is a total failure, it is not fair 
to the accused person, it creates a public dis- 
respect for the administration of the criminal 
law, it does not promote justice, and it 
places an innocent prisoner at a distinct dis- 
advantage in obtaining that fair trial which is 
guaranteed to all by our laws. 


“We believe further, that the best interests 
of such accused persons and of society in 
general would be promoted by the establish- 
ment in the state of New York by law, of 
elected public defenders, for the present at 
least, in the more populous counties of the 
state, and in such other counties from time 
to time, as may be deemed advisable.” 


In some states, notably Illinois, no provision 
is made for paying assigned counsel, and the 
result naturally has been that friends and rela- 
tives of accused persons have been bled un- 
mercifully by shysters. In Cook County the 
bar association has for some years fostered a 
system of voluntary defenders which more re- 
cently has been aided by Northwestern Uni- 
versity School of Law under a special endow- 
ment. The work is also now reinfoced by a 
professional defender paid by the county com- 
missioners. 

In Michigan appointed counsel are paid by 
the public. Recourse to this plan in the city 
of Detroit led to an annual expense of more 
than ninety thousand dollars, but steps have 
been taken to reduce this bill without preju- 
dice to the service. 
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